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I. Introduction 
Scarcely a day passes without press reports of another act of trans- 
national terrorism, 1 whether it be an aerial hijacking like the June 



1. This article makes no attempt to define the term "terrorism." As Professor Baxter 
aptly observes, "[w]e have cause to regret that a legal concept of 'terrorism' was ever 
inflicted upon us. The term is imprecise; it is ambiguous; and above all, it serves no 
operative legal purpose." Baxter, A Skeptical Look at the Concept of Terrorism, 7 
AKRON L. Rev. 380, 380 (1974). Moreover, to paraphrase Mr. Justice Stewart, one may 
not be able to define it, but one knows it when one sees it. Jacobellis v. Ohio, 378 U.S. 
184, 197 (1964) (concurring opinion). The term therefore is used for linguistic conve- 
nience to cover a host of acts made criminal by the domestic law of most states, as well 
as certain acts— such as aerial piracy— specifically made criminal by international law. 

The adjective "transnational" is used to denote terrorism with one or more interna- 
tional components, such as "incidents in which terrorists go abroad to strike their 
targets, select victims or targets because of their connection to a foreign state . . . , attack 
airliners on international flights, or force airliners to fly to another country." B. Jenkins, 
International Terrorism— A New Mode of Conflict 9 (California Seminar on 
Arms Control and Foreign Policy Research Paper No. 48, 1975). It does not cover "the 
local activities of dissident groups when carried out against a local government or citi- 
zen in their own country if no foreign connection is involved." Id. 

Finally, for purposes of this article the phrase "transnational terrorism" itself is di- 
vided into two types, "local" and "nonlocal," depending upon where the terrorist act 
occurs. Under this distinction, adopted principally for the utilitarian purpose of organiz- 
ing traditional state responsibility precedents, a state might incur liability for the failure 
to prevent the kidnapping of a foreigner within its borders — a case of local transnational 
terrorism — or for the failure to prevent a terrorist operation conceived locally but carried 
out in another state — a case of nonlocal transnational terrorism. 
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1976 takeover of the Air France airliner flown to Uganda, 2 a political 
kidnapping such as the spectacular seizure in December 1975 of the 
oil ministers from the Organization of Petroleum Exporting Countries 
(OPEC) in Vienna, 3 or an indiscriminate act of violence designed to 
achieve publicity for its perpetrators or their cause. Such acts obvi- 
ously present a serious challenge to the existing international legal 
order. At the outset, it has become apparent that, in Brian Jenkins* 
words, "[i]nter national law and the rules of warfare as they now exist 
are inadequate to cope with this new mode of conflict." 4 Yet attempts 
to remedy the substantive gaps and structural defects of international 
law, both within and without the United Nations, have met with rela- 
tively little success. The United Nations Security Council debate fol- 
lowing the Entebbe rescue operation 5 revealed once again the wide 
divergence in the world community over how — and, indeed, perhaps 
even whether — to approach the transnational terrorism phenomenon. 

Just because there has been little progress in formulating new 
norms and creating new procedures does not mean, of course, that 
international law has nothing to contribute to the effort to combat 
such terrorism. As Jenkins states, "[i]f international law is to have 
greater weight in this area of conflict, new laws must be created"; yet 
he adds this significant qualification: "or old ones modified to deal 
with the unique problems of international terrorism." 6 One important 
body of traditional international law which provides a significant, if in 
some cases relatively marginal, sanction against transnational ter- 
rorism is the law of state responsibility for injuries to aliens. Derived 
from state practice, arbitral decisions and codification attempts over 
many years, this body of international law offers a rich vein of rele- 
vant precedent that can be worked for profit. 7 



2. The Times (London), July 16, 1976, at 1, col. 1. See generally W. Stevenson, 90 
Minutes at Entebbe (1976). 

3. N.Y. Times, Dec. 22, 1975, at 1, col. 8. See note 22 & accompanying text infra. 

4. B. Jenkins, supra note 1, at 16. 

5. The United Nations Security Council debates concerning the Entebbe rescue op- 
eration took place from July 9-14, 1976. See generally 32 U.N. SCOR (1939th-1943d 
mtgs.), U.N. Docs. S/pv. 1939-1943 (1976). 

6. B. Jenkins, supra note 1, at 15. 

7. It is surprising that to date the relevance of the law of state responsibility for 
injuries to aliens has received only passing mention in the terrorism context. See C. 
Baumann, The Diplomatic Kidnappings: A Revolutionary Tactic of Urban 
Terrorism, 43-53 (1973); Kutner, Constructive Notice: A Proposal to End Interna- 
tional Terrorism, 19 N.Y.L.F. 325, 343-44 (1973); Slomanson, l.CJ. Damages: Tort Re- 
medy for Failure to Punish or Extradite International Terrorists, 5 Cal. VV. Int'l L.J. 
121 (1974); Strechel, Terrorist Kidnapping of Diplomatic Personnel, 5 Cornell Int'l 
L.J. 189, 208-09 (1972). See also Rubin, International Terrorism and International Law, 
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Although rarely speaking directly to transnational terrorism, the 
norms governing state responsibility provide by analogy ample in- 
sights into how they might be applied in the terrorism context. In the 
first place, "such activities when emanating directly from the Gov- 
ernment itself or indirectly from organisations receiving from it finan- 
cial or other assistance or closely associated with it by virtue of the 
constitution of the State concerned, amount to a breach of Interna- 
tional Law." 8 Secondly, while the duty of a state to prevent the 
commission of acts injurious to foreign states, including acts injurious 
to their nationals as well, does not imply an obligation to suppress all 
inimical conduct lay private persons or groups, "States are under a 
duty to prevent and suppress such subversive activity against foreign 
Governments as assumes the form of armed hostile expeditions or 
attempts to commit common crimes against life or property." 9 Fi- 
nally, even when a state does not incur responsibility for breach of 
the first two duties, it may render itself liable internationally as an 
"accessory-after-the-fact" if it "fails to take reasonable steps to ap- 
prehend and punish the wrongdoer, or if the punishment is so trivial 
as to be contemptuous of the wrong done to the alien." 10 This duty to 
take reasonable steps to-apprehend and punish arguably includes a 
duty to extradite if a state apprehends the wrongdoer but does not 
submit him to prosecution. 

This article will examine the above state responsibility norms to see 
in what contemporary situations a state may be held responsible in 
damages for acts of terrorists that can be attributed to it. The article 
is organized in a functional manner. Part II covers a state's responsi- 
bility for failure to prevent injuries to aliens and their property 
caused by terrorism. Part III takes up the question of a state's re- 
sponsibility for failure to apprehend, punish, or extradite terrorists. 
Part IV contains both conclusions and recommendations. It reflects 
the main thesis of the article: that attempting to hold states responsi- 
ble in damages for the acts of terrorists when such acts can be attri- 
buted to them represents a strategic use of traditional international 
law norms which, in a given situation, may produce short-run ben- 
efits and, in any event, will contribute to the long-run interests of the 
world community. 



in Terrorism: Interdisciplinary Perspectives ch. 6 (S. Finger & Y. Alexander eds. 
forthcoming). 

8. 1 L. Oppenheim, International Law 293 (H. Lauterpacht 8th ed. 1955). 

9. Id. at 292-93. 

10. 2 D. O'Connell, International Law 1028 (2d ed. 1970). 
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II. State Responsibility for Failure to Prevent 
Injuries Caused by Terrorism 
Ninety years ago the Supreme Court of the United States, in Un- 
ited States v. Arjona, 11 stated that "the law of nations requires every 
national government to use 'due diligence' to prevent a wrong being 
done within its own dominion to another nation with which it is at 
peace, or to the people thereof . . . ." 12 Assuming this statement is 
an accurate reflection of presently accepted norms of international law 
relating to state responsibility, what is its applicability to incidents of 
local and nonlocal terrorism? 13 

A. State Responsibility for Local Terrorism 

The circumstances to which the analysis in this section applies in- 
volve factual settings similar to the following hypothetical situation. 
A small but well-organized group of individuals in state A kidnaps a 
citizen of state B, either an internationally protected person 14 or a 
private individual, to strengthen its bargaining position with its own 
government. The kidnappers' purpose generally will be to achieve 
one or more objectives of a political nature. For example, in ex- 
change for their hostage they may demand publicity for their cause, 
governmental reform, the immediate release or the reduction of sen- 



11. 120 U.S. 479 (1887). 

12. M. at 484. 

13. For definitions of terms used in this article, see note 1 supra. 

14. Under the Convention on the Prevention and Punishment of Crimes Against In- 
ternationally Protected Persons, Including Diplomatic Agents, an "internationally pro- 
tected person" is: 

(a) a Head of State . . . , a Head of Government or a Minister for Foreign Affairs, 
whenever any such person is in a foreign State, as well as members of his family 
who accompany him; 

(b) any representative or official of a State or any official or other agent of an inter- 
national organization of an intergovernmental character who, at the time when and 
in the place where a crime against him, his official premises, his private accommo- 
dation or his means of transport is committed, is entitled pursuant to international 
law to special protection from any attack on his person, freedom or dignity, as well 
as members of his family forming part of his household. 

G.A. Res. 3166, 28 U.N. GAOR, Supp. (No. 30) 146, U.N. Doc. A/9030 (1973) (not yet in 
force). 

See generally Franck & Lockwood, Preliminary Thoughts Towards an International 
Convention on Terrorism, 68 Am. J. Int'l L. 69 (1974); Rozakis, Terrorism and the 
Internationally Protected Persons in the Light of the ILC's Draft Articles, 23 Int'l & 
Comp. L.Q. 32 (1974); Strechel, supra note 7; Wood, The Convention on the Prevention 
and Punishment of Crimes Against Internationally Protected Persons, Including Dip- 
lomatic Agents, 23 Int'l & Comp. L.Q. 791 (1974); Note, Convention on the Prevention 
and Punishment of Crimes Against Diplomatic Agents and Other Internationally Pro- 
tected Persons: An Analysis, 14 Va. J. Int'l L. 703 (1974). 
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tences of imprisoned comrades, or the payment of ransom — all 
specific objectives which also would serve their general objective, 
namely, to embarrass, discredit, and possibly bring down their pres- 
ent government. 15 

There have been several particularly noteworthy examples of politi- 
cal kidnappings for the purpose of securing the release of political 
prisoners. The 1969 kidnapping of United States Ambassador C. Burke 
Elbrick in Brazil and the subsequent release of fifteen political prison- 
ers in exchange for his life is one example. 16 Another example is the 
1970 kidnapping and the eventual release of a West German consul in 
Spain by Basque nationalists while fifteen members of their organiza- 
tion were on trial in France. The French Government substantially 
reduced the sentences imposed by the court in the latter case a week 
after the consul's release. 17 

The seizures in Uruguay of Brazilian Consul-General Aloysio Dias 
Gomide and United States agronomist Claude Fly, toward the end of 
1970, are typical examples of a kidnapping to obtain monetary ran- 
som. The kidnappers, the Tupamaros, demanded $1 million for each 
of their hostages, and Gomide's wife eventually paid some 
$250, 000. 18 They released Fly in March 1971 when he suffered a 
heart attack, fearing the adverse publicity should he have died while 
in their custody. 19 

A variation on the above illustrations which further complicates the 
problems to be discussed in this section of the article arises when the 
host government refuses to bargain with the terrorist group and the 
latter kills the hostage. The 1970 execution of Dan A. Mitrione, a 
United States advisor to the government of Uruguay, is a notable 
example. 20 More recently, in 1975, the Montoneros, a guerrilla group, 



15. One Brazilian terrorist explained the rationale for such kidnappings as follows: 
We orient our armed actions in such a way as to make them politically profitable. 

For instance, the kidnapping of a foreign diplomat creates political problems for the 
regime. Either the regime agrees ... not to give in and allows the diplomat to be 
killed which creates difficulties with the foreign power the diplomat represents . . . 
or the regime meets the demands of the kidnappers and the diplomat is set free; 
then the army and the police criticize the leniency of the Government, and that 
creates dissention within the regime. 
De Gramont, How One Pleasant, Scholarly, Young Man From Brazil Became a Kidnap- 
ping, Gun-Toting, Bombing Revolutionary, N.Y. Times, Nov. 15, 1970, § 6 (Magazine), 
at 43, 140. 

16. N.Y. Times, Sept. 6, 1969, at 1, col. 6. 

17. Id., Dec. 31, 1970, at 1, col. 1. 

18. Id., Feb. 22, 1971, at 4, col. 4. 

19. Id., Mar. 4, 1971, at 9, col. 1. 

20. Id., Aug. 11, 1970, at 1, col. 2. 
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kidnapped and subsequently executed John Patrick Egan, the United 
States Consul in Cordoba, Argentina, when the Argentine Govern- 
ment refused to display four captured Montoneros on national tele- 
vision. 21 

The kidnapping of the OPEC oil ministers in Austria in December 
1975, the May 1975 kidnapping of students in Tanzania, and the 
numerous kidnappings in Argentina also reveal the difficulties which 
arise when one attempts to apply the norms of state responsibility in 
the terrorism context. 

In regard to the kidnapping of the OPEC ministers in Vienna, 22 
several grounds upon which liability arguably might be imposed are 
present. For instance, under presently accepted rules of state respon- 
sibility, could Austria be held liable for the injuries and damages 
caused by the terrorists solely because the act took place within its 
borders? In short, does a rule of strict or absolute liability apply in 
such a case, or does the duty vary with the circumstances and the 
status of the victims under international law? Additionally, or al- 
ternatively, could Austria be held liable for failure to give adequate 
protection to aliens, particularly aliens who were diplomatic per- 
sonnel? 23 The alleged leader of the terrorist group was Illich Ramirez 
Sanchez, commonly known as "Carlos"; although more tenuous, 
would the fact that authorities throughout Europe knew that he had 
been involved in past terrorist killings be sufficient grounds upon 
which to impose liability on Austria, on the theory that by negligently 
admitting him the country had breached its duty to prevent the 
occurrence? 24 

With respect to the kidnapping of students in Tanzania, of what 
importance to the responsibility issue is it that the act took place in a 



21. Id., Feb. 27, 1975, at 2, col. 5. 

22. On 21 December 1975, six terrorists, calling themselves the Arm of the Arab 
Revolution, seized the OPEC headquarters in Vienna, killing three persons and taking 
60 hostages. Id., Dec. 22, 1975, at 1, col. 8. After flying from Vienna to Algiers, then to 
Tripoli and back to Algiers, the terrorists surrendered. Id., Dec. 23, 1975, at 1, col. 1. 
Austria sought to have the terrorists extradited for murder and kidnapping, but since it 
had no extradition treaty with Algeria its attempt was unsuccessful. Id., Dec. 30, 1975, 
at 4, col. 1. According to press reports, Algeria finally released the terrorists to a friendly 
Arab country. Id., Dec. 31, 1975, at 24, col. 3. 

23. According to press reports, Austria provides OPEC officials with police protec- 
tion, but at least until December 1975 the protection was negligible. Id., Dec. 22, 1975, 
at 10, col. 4. 

24. According to press reports, "Carlos" was spotted in Belgrade, Yugoslavia, in 
early September 1976. Although sought by 12 countries in connection with the kidnap- 
ping of the OPEC oil ministers and various other terrorist activities, Yugoslavia made no 
attempt to apprehend him. Id., Sept. 17, 1976, § A, at 3, col. 4. 
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remote region of that country? 25 Moveover, for purposes of applying 
international norms, does it matter that the kidnappers were a group 
of insurrectionists rather than just a gang of adventurers? 

As for the Argentine terrorist incidents, does that country incur 
liability just because numerous officials of foreign corporations have 
been kidnapped and held for ransom within its borders? 26 Is any such 
liability lessened by the fact that the country has been undergoing a 
period of political turmoil? Does the fact that past experience sug- 
gests a strong likelihood that in the future other persons will be 
seized for ransom alter the nature of the government's duty or put it 
on constructive notice? Is the fact that the government has prior 
notice — either general or specific — that an injurious act may occur of 
any significance? 

This section of the article attempts to answer these and other ques- 
tions by analyzing and applying the state responsibility principles 
which are relevant to incidents of local terrorism. The succeeding 
section attempts a similar analysis in the context of nonlocal ter- 
rorism. 

1 . The duty to prevent injuries to aliens: general principles 

Although presaged by many international arbitral decisions, the 
British Property in Spanish Morocco Case 27 is a logical touchstone for 
defining the duty to prevent occurrences such as terrorist acts. This 
arbitral decision is useful not only because of its relative historical 
proximity, but also for the cogency of the statements made by the 
arbitrator, Dr. Max Huber. In attempting to establish an overarching 
jurisprudential theory to deal with such cases, Huber flatly rejected 
imposing upon states liability per se for the acts of individuals. He 
sought to draw a clear distinction between a state's duty arising from 
the acts of individuals and acts in which the participation of the state 



25. In late May 1975, a Marxist group from Zaire seized three American students 
and a Dutch woman, demanding §460,000 in ransom, a supply of weapons, and the 
release of two rebels. Id., May 22, 1975, at 2, col. 4; id., May 27, 1975, at 8, col. 3. The 
kidnappers eventually released all the hostages, the last one after his employer, Stan- 
ford University, had paid a $40,000 ransom. Id., July 28, 1975, at 2, col. 4. 

26. Among the corporate officials kidnapped, Charles A. Lockwood, a 66-year-old 
British-born executive, had the misfortune of being twice a victim. In 1973 he was re- 
leased after 54 days upon the payment of $1 million. In 1975, when he was seized 
again, the police successfully resqued him. Id., Sept. 1, 1975, at 3, col. 4. Perhaps the 
largest ransom in Argentina was the $60 million paid for the Born brothers, heirs to one 
of the largest Argentine fortunes, who were kidnapped by the Montoneros on 19 Sep- 
tember 1974. Id., June 19, 1975, at 5, col. 1; id., June 21, 1975, at 3, col. 1. 

27. 2 R. Int'l Arb. Awards 615 (1925). 
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could be demonstrated. Concerning the duty to prevent injuries to 
aliens, he observed that 

[a State] may nevertheless be responsible for what the authorities do or 
fail to do in order, as far as possible, to avert the consequences of such 
acts. Responsibility for the action or inaction of the public authorities is 
quite different from the responsibility for acts imputable to individuals 
outside the influence of or openly hostile to the authorities .... 
[Nevertheless, the] State is obliged to exercise a certain vigilance 

In Huber's view, the imposition of state responsibility for failure to 
prevent an injury is linked integrally to the actions or inactions of 
state authorities. If the opportunity to prevent the injury presents 
itself and the authorities "clearly" 29 neglect to take action, then the 
responsibility of the state is engaged. The state, however, would be 
allowed to explain why it did not take preventive measures. The as- 
sessment of whether a state fulfilled its duty, of course, would be 
made on the basis of the factual setting in which the injury occurred. 
As far as Huber was concerned, absent actual state involvement a 
demonstration of negligence was needed before responsibility would 
be imposed. 

The emphasis which Huber placed upon separating the acts of in- 
dividuals from acts involving state participation was reinforced by an 
incident which occurred in Florence in October 1925. According to 
reports, a "popular demonstration" led to a spontaneous attack on a 
building in which Marshall Cutler, a United States citizen, main- 
tained an office. 30 As a result, the furnishings were destroyed. Among 
the notes exchanged between the United States and Italian govern- 
ments, one from the Italian Minister of Foreign Affairs, dated 28 
January 1927, stated: 

[T]he Royal [Italian] Government holds . . . itself obligated, not ab- 
solutely to prevent certain occurrences from taking place, but to exer- 
cise in order to obviate them ordinary vigilance for the protection of 
foreigners and citizens alike .... [T]he juridical responsibility of a State 
may be raised only when: (1) the damage has been caused by the State 
itself; (2) it is in consequence of an illicit act by the State; (3) it is 
imputable to the State. 31 



28. Id. at 642 (authors' translation). 

29. Id. (authors' translation). 

30. 5 G. Hackworth, Digest of International Law 658-60 (1943). 

31. Id. at 659-60 (emphasis added). In support of its position, the Italian Government 
cited Anzilotti, La Responsabilite' Internationale des Etats a raison des dommages souf- 
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Thus, inasmuch as the authorities in Florence had no opportunity to 
prevent the damage, Italy took the position that it could not be held 
responsible. The Department of State accepted this view, instructing 
the United States Embassy in Rome that the claim should not be 
pursued unless it could be shown that " 'the authorities had knowl- 
edge, or should have had knowledge of the impending attack and 
failed to take proper precautions to thwart it . . . .' " 32 As that stan- 
dard of proof could not be met, it was impossible to impose responsi- 
bility on Italy. 

Although carrying much less weight as evidence of international 
law, it would be a mistake to overlook in this context the various 
attempts to codify the principles of state responsibility. At a 
minimum, such attempts are useful restatements of the gist of inter- 
national arbitral experience and state practice. The work of the 
Hague Conference in 1930, sponsored by the League of Nations, 
stands out among these efforts. It is the richest source of data on the 
subject of state responsibility for injuries to aliens, principally be- 
cause a large number of states took an active part in the preparation 
of the documentation. 

Two "Bases for Discussion," numbers 10 and 17, are relevant to 
the subject of the duty to prevent injuries to aliens. Basis for Discus- 
sion Number 10 stated: 

A State is responsible for damage suffered by a foreigner as a result of 
failure on the part of the executive power to show such diligence in the 
protection of foreigners as, having regard to the circumstances and the 
status of the person concerned, could be expected from a civilized 



ferts par des Strangers, 13 Revue Generale De Droit International Public 285, 
291 (1906) [hereinafter cited as R.G.D.I.P.], and 1 P. Fauchille, Traite De Droit 
International Public 515 (1922). Also relevant is Vattel, who observed that since it 
was "impossible for the best regulated State, or for the most watchful sovereign, to reg- 
ulate at will all the acts of their subjects, and to confine them on every occasion to the 
most exact obedience, it would be unjust to impute to the Nation or the sovereign all the 
faults of its citizens." 2 E. de Vattel, Law of Nations, ch. 6, § 73 (C. Fenwick trans. 
1916). 

32. 5 G. Hackworth, supra note 30, at 660-61. France appears to impose a some- 
what higher duty upon a state for the protection of foreign nationals. In response to 
questions raised concerning the assassination of French nationals in Morocco, the Sec- 
retary of State for Foreign Affairs remarked: 
On each occasion, we have insisted on the responsibility of the Government, not so 
much because of any direct complicity on its part as because of the elementary duty 
incumbent upon any independent Government to maintain order in its territory. 
3 A. Kiss, Repertoire de la Pratique Franqaise en Matiere de Droit Inter- 
national PUBLIC 636 (1965) (authors' translation). 
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State. The fact that a foreigner is invested with a recognized public 
status imposes upon the States a special duty of vigilance. 33 

Basis for Discussion Number 17 took a slightly different position: 

A State is responsible for damage caused by a private individual to the 
person or property of a foreigner if it has failed to show in the protec- 
tion of such foreigner's person or property such diligence as, having 
regard to the circumstances and to any special status possessed by him, 
could be expected from a civilized State. 34 

During the Hague Conference, these texts were merged into one 
which would have imposed liability on a state "if it has failed to take 
such preventive . . . measures as in the circumstances might properly 
be expected of it." 35 This formulation eventually was shelved, how- 
ever, in favor of one which provided that states were to be responsi- 
ble for damage to foreigners when it resulted "from the fact that the 
State has failed to take such measures as in the circumstances should 
normally have been taken to prevent . . . the acts causing the 
damage." 36 The shift from a specific mention of "due diligence" to a 
more generalized statement of the duty owed is readily apparent. In 
the end, however, even this general formulation failed to be 
adopted. 37 

Under the authority of United Nations General Assembly Resolu- 
tion 799, 38 the International Law Commission, twenty-five years after 



33. League of Nations Publication, L.N. Doc. C/75/M/69 at 67 (V. Legal 1929). 

34. Id. at 96. 

35. 4 Acts of the Conference for the Codification of International Law 143 (Minutes 
of the Third Committee, League of Nations), L.N. Doc. C/351(c)M/145(c) (V. 1930). 

36. Id. at 175. 

37. Prior to the 1930 Hague Conference, Professor Borchard and his colleagues on 
the Harvard Research in International Law Project formulated their views as to the form 
that the codification of principles of state responsibility should take. Article 10 of this 
draft convention reads in relevant part: 

A state is responsible if any injury to an alien results from its failure to exercise due 
diligence to prevent the injury, if local remedies have been exhausted without ade- 
quate redress for such failure. The diligence required may vary with the private or 
public character of the alien and the circumstances of the case. 
Harvard Research in International Law Project, Responsibility of States for Damage 
Done in Their Territory to the Person or Property of Foreigners, 23 Am. J. Int'l L. 
Spec. Supp. 133, 187 (1929). According to the comment to the article, in ascertaining 
whether a state has acted with "due diligence," consideration must be given to whether 
the state had the power to take preventive measures and also whether the opportunity 
to do so presented itself. See also Hackworth, Responsibility of States for Damages 
Caused in Their Territory to the Persons or Property of Foreigners, 24 Am. J. Int'l L. 
500, 513 (1930). 

38. 8 U.N. GAOR, Supp. (No. 17) 52, U.N. Doc. A/2630 (1953). 
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the failure of the Hague Conference, also attempted to codify the 
principles of state responsibility. Article 7 of the final draft of its Spe- 
cial Rapporteur, Dr. Garcia-Amador, contains one of the more de- 
tailed explications of the duty of preventing injuries to aliens: 

1. The State is responsible for the injuries caused to an alien by illegal 
acts of individuals, whether isolated or committed in the course of 
internal disturbances (riots, mob violence or civil war), if the au- 
thorities were manifestly negligent in taking measures which, in view 
of the circumstances, are normally taken to prevent the commission 
of such acts. 

2. The circumstances mentioned in the foregoing paragraph shall in- 
clude, in particular, the extent to which the injurious act could have 
been foreseen and the physical possibility of preventing its commis- 
sion with the resources available to the State. 39 

Garcia-Amador took the view that it was impossible to reduce the 
rule of "due diligence" to a single, simple definition which could be 
used as an objective standard in all cases. He was convinced, as his 
draft article indicates, that the standard imposed should be consi- 
dered in light of the varying circumstances of each case. 40 Although 
the International Law Commission did not adopt Garcia- Amador's 
draft, his formulations nevertheless remain useful. 

At the same time, pursuant to the request of the United Nations 
Secretariat, Professors Sohn and Baxter began revising the rules of 
state responsibility drafted by Professor Borchard in 1929 as part of 
the Harvard Research in International Law Project. 41 The language 
used in article 13(1) of their draft convention also is relevant to this 
survey of attempts to codify principles of state responsibility: 

Failure to exercise due diligence to afford protection to an alien, by way 
of preventive or deterrent measures, against any act wrongfully com- 



39. [1961] 2 Y.B. Int'l L. Comm'n 47, U.N. Doc. A/CN.4/134 + Add. 1. Garcia- 
Amador prepared six drafts with explanations on "The Responsibility of States for Dam- 
age Caused to the Person or Property of Aliens." These drafts may be found in: [1956] 2 
Y.B. Int'l L. Comm'n 173, U.N. Doc. A/CN.4/96; [1957] 2 Y.B. Int'l L. Comm'n 104, 
U.N. Doc. A/CN.4/106; [1958] 2 Y.B. Int'l L. Comm'n 47, U.N. Doc. A/CN.4/111; 
[1959] 2 Y.B. Int'l L. Comm'n 1, U.N. Doc. A/CN.4/119; [1960] 2 Y.B. Int'l L. 
Comm'n 41, U.N. Doc. A/CN.4/125; [1961] 2 Y.B. Int'l L. Comm'n 1, U.N. Doc. 
A/CN.4/134 + Add. 1. 

40. See [1957] 2 Y.B. Int'l L. Comm'n 122, U.N. Doc. A/CN.4/106, reprinted in F. 
Garcia-Amador, L. Sohn & R. Baxter, Recent Codification of the Law of 
State Responsibility for Injuries to Aliens 27 (1974) [hereinafter cited as 
Codification]. Professor Borchard, before Garcia-Amador, had also warned that "the 
standard of treatment which an alien is entitled to receive is incapable of exact defini- 
tion." E. Borchard, The Diplomatic Protection of Citizens Abroad v (1915). 

41. See note 37 supra. 
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mitted by any person, acting singly or in concert with others, is wrongful: 

(a) if the act is criminal under the law of the state concerned; or 

(b) the act is generally recognized as criminal by the principal legal 
systems of the world. 42 

The comment to the article makes it clear that the posited rule would 
not impose responsibility in all circumstances; the foreseeability of 
the risk would be one of several determinative factors. 43 The Sohn 
and Baxter draft convention, while never more than an academic ex- 
ercise, also remains a useful formulation of state responsibility law 
today. 

More recently, the International Law Commission appointed Dr. 
Roberto Ago Special Rapporteur in yet another attempt to formulate 
rules on state responsibility. In article 11 of his draft proposal, states 
would have been responsible for acts of individuals where they 
"ought to have acted to prevent or punish the conduct of the indi- 
vidual or group of individuals and failed to do so." 44 Although in the 
revised text adopted by the International Law Commission the draft 
language has been considerably weakened, according to Ago's com- 
mentary the revision does not undercut the traditional norms impos- 
ing responsibility upon a state for the acts of individuals when the 
state has not lived up to its international obligations to prevent such 
acts. 45 

The above cursory survey of statements regarding the liability of 
states for failure to prevent injuries to aliens is sufficient to permit 
the following generalizations concerning the basic nature of their duty 
under international law. First, a duty to afford protection to aliens 
exists. The duty, however, is not absolute: a state is not responsible 
for every injury suffered by an alien within its borders. Second, a 
distinction is made between the acts of individuals and acts of the 
state. A state is responsible for the acts of individuals only when it 
has failed to fulfill its international obligations to prevent such acts. 
Third, for a state to incur responsibility it must be shown that, under 



42. L. Sohn & R. Baxter, Convention on the International Responsibility 
of States for Injuries to Aliens 134 (Draft No. 12 with Explanatory Notes 1961) 
[hereinafter cited as L. Sohn & R. Baxter, Convention]. 

43. Id. at 136-37. See also Codification, supra note 40, at 236-37. For a brief review 
of post-World War II attempts to codify rules of state responsibility, see Lillich, Toward 
the Formulation of an Acceptable Body of Law Concerning State Responsibility, 16 
Syracuse L. Rev. 721 (1965). 

44. Ago, (Fourth) Report on State Responsibility, [1972] 2 Y.B. Int'l L. Comm'n 
126, U.N. Doc. A/CN.4/264 + Add. 1 (1972). 

45. Report of the International Law Commission to the General Assembly, 30 U.N. 
GAOR, Supp. (No. 10) 21-34, U.N. Doc. A/100 10/Rev. 1 (1975). 
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the circumstances of the particular case, the state failed to maintain 
the required level of vigilance or "due diligence" to prevent the 
injury. 46 

2. The duty to prevent acts of local terrorism 

The sources considered in the preceding subsection are helpful in 
establishing the general theory relating to the duty to prevent in- 
juries to aliens. Additionally, a few "cases" exist which not only rec- 
ognize this duty, but apply it to situations involving acts of local 
terrorism. 47 The most useful precedent is the Chapman Case, 48 de- 
cided by the General Claims Commission (United States and Mex- 
ico). It is relevant as much for its factual similarity to a contemporary 
terrorist act as for the statement of law which it contains. 

In the summer of 1927, the United States Embassy in Mexico City 
was informed that if Massachusetts executed Sacco and Vanzetti it 
would mean the death of all United States officials in Mexico. Chap- 
man immediately transmitted this information to all the appropriate 
Mexican officials, including the Governor of Vera Cruz, the Chief of 
the State Police, and the Municipal President in Puerto, Mexico, 
where Chapman served as consul. The Municipal President went as 
far as to issue instructions to the local police that precautions be 
taken to ensure Chapman's safety. Despite the fact that Chapman 
himself spoke to the police and other local officials about the threat, 
they took no steps to provide additional protection. In the hours just 
before dawn on 17 July 1927, a masked gunman entered the Consu- 
late and shot Chapman in the chest, seriously wounding him. 

In awarding Chapman compensation for the injury, the Commission 
stated: 



46. Although different terminology has been employed to characterize the standard 
of care required by international law, see text accompanying notes 27-45 supra, the 
phrase most commonly invoked has been "due diligence." See, e.g., text accompanying 
note 12 supra. While the due diligence concept cannot be reduced to a blackletter rule, 
it can be said to impose upon states a duty somewhat higher than mere absence of 
negligence. See note 136 & accompanying text infra. 

47. Local terrorism is used in this article to describe acts of terrorism which origi- 
nate and are executed within the territorial boundaries of one state. For definitions of 
other terms used in this article, see note 1 supra. 

48. Chapman Case (United States v. Mexico), [1930] Opinions of Commissioners 
121, 4 R. Int'l Arb. Awards 632 (1930) [hereinafter Opinions of Commissioners will be 
cited as Opinions]. In its decision, the General Claims Commission (United States and 
Mexico) distinguished this case from cases like the Home Missionary Society Case 
(United States v. Great Britain), where the issues raised concerned providing protection 
in points far removed on a few hours notice and the protection required to be provided 
in cases involving acts of insurgents. Id. at 128, 4 R. Int'l Arb. Awards at 637. 
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A warning of imminent danger was communicated to Mexican au- 
thorities in the instant case. One official evidently took note of the 
warning and issued suitable instructions to meet the situation. These 
instructions were not carried out .... In light of the facts revealed by 
the record and in accordance with the applicable principles of law, the 
Commission is constrained to sustain the charge of lack of protection 
made by the United States in this case. 49 

Over the years, the proposition that an especially high duty of care 
should be imposed with regard to the protection of persons having 
special international status 50 has been recognized. 51 There are, of 
course, a myriad of incidents substantiating this view; Chapman is 
just one of them. Of the other cases, however, only a few are helpful 
to the present inquiry. Among them the Janina and Worowski inci- 
dents are the most richly documented and thus will be used as the 
basis of the following analysis. The Janina incident provoked discus- 
sions at high levels within the League of Nations, while the Worowski 
incident involved correspondence between the Soviet Union and 
Switzerland on the diplomatic level. 

The Janina incident stemmed from the assassination by unknown 
persons of the Tellini mission on 27 August 1923. The task of this 
mission was to establish the international border along the Greek- 



49. Id. at 129, 4 R. Int'l Arb. Awards at 639. Cf. the Ermerins Case (United States v. 
Mexico), [1929] Opinions 219, 4 R. Int'l Arb. Awards 476 (1929), where an award was 
made to a consular agent on facts similar to the Chapman Case. Ermerins was acting as 
the Consular Agent for the United States at Puerto, Mexico. In 1914, because of a hos- 
tile attitude on the part of the Mexicans toward United States nationals in the town, a 
cablegram was sent to Ermerins by the United States Department of State, requesting 
him to return to the United States. The cablegram was intercepted by a censor of the 
Mexican Government, but Ermerins was notified of the danger and was able to escape. 
The next day his house was found looted. Since the house was located directly across 
the street from the local police headquarters, the Commission decided that a crime of 
this nature could not have taken place if the authorities of the town had properly ful- 
filled their duty to the property of Ermerins, which they must have known would be 
exposed to danger under the circumstances prevailing at the time. 

50. See note 14 supra. 

51. Mallen Case (Mexico v. United States), [1927] Opinions 254, 257, 4 R. Int'l Arb. 
Awards 173, 175 (1927). In Mallen the Commission ruled that the host government 
should exercise greater vigilance in respect to the safety and security of a foreign consul 
than is extended to common citizens. The case resulted from two separate assaults on 
Francisco Mallen, a Mexican Consul, by one Franco, a citizen of El Paso, Texas. Franco 
was convicted following the first assault and was given a nominal fine. Shortly thereaf- 
ter, Franco was appointed deputy constable of El Paso. Within a few months, a second, 
more serious assault was made upon Mallen by Franco. The commissioners believed 
Franco's appointment as deputy constable to be improper following his conviction for 
the first assault. 
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Albanian frontier. The Italian and Greek Governments were principal 
parties to the discussions which followed. Greece, while swift in de- 
nying any responsibility for the acts themselves, did offer compensa- 
tion from the outset. For purposes of examining the duty to prevent 
injuries to aliens, the initial attitude of the Italian Government is of 
interest because it departed from the usual state responsibility norms. 
Italy, while failing to mention any dereliction on the part of the 
Greek authorities in preventing the crimes, made clear its belief that 
responsibility arose solely from the fact that the incident had oc- 
curred on Greek soil. 52 

When Italy moved to occupy Corfu, 53 Greece asked that the Coun- 
cil of the League of Nations take up the entire matter. At a meeting 
of the Council in early September, Dr. Politis, the Greek representa- 
tive, took issue with the legal position adopted by Italy and con- 
tended that Greece was not responsible absent proof of misconduct 
by Greek officials. 54 At the same time, the Conference of Ambas- 
sadors requested that Greece thoroughly investigate the circum- 
stances surrounding the death of General Tellini and his associates. 
Greece replied by proposing that an international commission con- 
duct the inquiry. In a telegram accepting the Greek proposal, the 
Conference of Ambassadors made a statement which, while lending 
support to Italy, also created substantial confusion as to the governing 
principles of international law. The telegram stated that "it is a prin- 
ciple of international law that States are responsible for political 
crimes and outrages committed within their territory." 55 

The conflict between the two countries was settled within a month; 
indemnity monies were set aside should the individuals actually re- 
sponsible for the crimes not be found. The position adopted by the 
Italians, and perpetuated by the Conference of Ambassadors, how- 
ever, misstated the principles applicable to these types of incidents. 
Only later, when a special Committee of Jurists released its opinion 
as to the proper rule of international law in such matters, was the 
doctrine set right. According to the Committee of Jurists: 

The responsibility of a State is only involved by the commission in its 
territory of a political crime against the persons of foreigners if the State 
has neglected to take all reasonable measures for the prevention of the 
crime .... The recognized public character of a foreigner and the 



52. 11 League of Nations O.J. 1412-13 (1923). 

53. See generally J. Barros, The Corfu Incident of 1923 (1965). 

54. See 11 League of Nations O.J. 1287-89 (1923). 

55. Id. at 1294. 
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circumstances in which he is present in its territory entail upon the 
State a corresponding duty of special vigilance on his behalf. 56 

The Worowski incident occurred several months before the Janina 
incident but took considerably longer to settle. Worowski, the Soviet 
envoy to the Lausanne Peace Conference, was shot and killed on 10 
May 1923. The Swiss police arrested a man named Conradi im- 
mediately. In a telegram dated May 16th, the Soviet Government 
made clear their interpretation of the incident: "The last communica- 
tions from Worowski have proved beyond any doubt that the Swiss 
authorities completely neglected to take the most elementary pre- 
cautionary measures to protect the Russian delegate and his 
colleagues." 57 Switzerland explained the behavior of its police by in- 
dicating that Worowski had not asked for special protection — indeed, 
he had not been invited to the conference, but had come 
unofficially — and that they had taken sufficient precautionary meas- 
ures, even to the extent of "admonishing" some Swiss citizens who 
had been "urging" the Soviet delegation to leave Lausanne. 
Moreover, the Swiss argued that they had no information that would 
have led them to the conclusion that they were dealing with a poten- 
tial murder of a foreign delegate. 

The Swiss position, however, was not always so dispassionately 
presented. In one rather warmly-worded message, the Swiss au- 
thorities indicated that Conradi had stated that he was seeking to 
avenge the inhumane treatment that his family had suffered in the 
Soviet Union. Indeed, they contended that Switzerland had the right 
to demand damages for the "violence and plunder" which the Soviets 
had committed against Swiss citizens in the Soviet Union. 58 

After Conradi's trial and acquittal in November 1923, three years 
passed before another official reference was made to the Worowski 
incident. The Soviets, through Commissioner of Foreign Affairs 
Chicherin, revived the debate. In a letter of 7 April 1926 he charged 
that the Swiss: 

although warned in good time of the threats openly made in extremist 
circles against M. Worowski, the Soviet delegate, not only took none of 



56. 4 League of Nations O.J. 524 (1924) (emphasis added). A summary of the in- 
cident may be found in Ago, supra note 44, at 114-15. 

57. K. FURGLER, GRUNDPROBLEME DES VOLKERRECHTLICHEN VERANTWORTLICH- 
KEIT DER STAATEN UNTER BeSONDERER BeRUCKSICHTIGUNG DER HAAGER KODI- 
FICATIONS-KONFERENZ, SOWIE DER PRAXIS DER VEREINIGTEN STAATEN UND DER 

Schweiz 58-61 (1948). For a summary of the incident, see Ago, supra note 44, at 
115-17. 

58. See K. Furgler, supra note 57, at 59-60. 
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the necessary steps to prevent the crime but, once the crime had been 
committed, did all in [their] power to allow the criminals to escape with 
impunity. 59 

The incident finally was settled in 1927 by a joint declaration of the 
Soviet and Swiss Governments in which the latter agreed "to grant 
Mr. Worowsld's daughter material assistance" pending negotiations 
between the two countries. 60 

The Worowski incident is enlightening not so much for the differ- 
ence between the governments as to which principles of international 
law should apply, but for the different views taken by the respective 
governments with regard to the facts. This divergence of views 
shaped each state's interpretation of whether the duty to prevent the 
injury had been met. Similar divergences occur today in the context 
of terrorism, where one side claims that the facts demonstrate dere- 
liction while the other side argues that they do not. 61 The Worowski 
incident is all the more useful as an example of the tension that may 
develop between states whose political philosophies and systems 
differ — not unlike what may be the norm in contemporary cases of 
terrorism. 

Insofar as this article is concerned, one of the particularly impor- 
tant features common to the Chapman, Janina, and Worowski 
"cases" is the fact that in each one the state within whose territory 
the injury occurred paid compensation, 62 despite varying interpreta- 
tions about the significance of such payment. In Chapman, Mexico 
was held responsible by an international tribunal for its failure to 
provide adequate protection. In the Janina and the Worowski 
incidents, the nexus between the payment of monies and the possible 
responsibility of the state involved was less clear, and indeed the 
payments may be construed to have been ex gratia. 

3. Degrees of state involvement in local terrorism 

Obviously, state responsibility for the acts of individuals must be 
determined on a case-by-case basis. Nevertheless, state responsibility 
for breach of the duty to prevent injuries to aliens may be viewed as 



59. Id. at 60. 

60. Id. at 61. 

61. The Alabama Claims arbitration is another example of two governments agree- 
ing to the applicable principles of law, but disagreeing whether the facts of the case 
established a breach of the duty flowing from the agreed upon principles. See notes 
132-41 & accompanying text infra. 

62. See text accompanying notes 49, 55-56, 60 supra. 
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sort of a continuum varying according to the relationship of the state 
to the individuals causing the injuries. At one extreme, and at places 
in between, circumstances may exist under which a state would be 
held responsible for its failure to prevent such acts. That certainly 
would include cases which involve complicity on the part of the state 
in the form of actual involvement; it also might include either tolera- 
tion of or failure to suppress the activities of private individuals which 
threaten aliens. As in any continuum, the distinctions between neg- 
ligence in preventing such activity and complicity with its perpe- 
trators may blur as one fades into the other. Huber, in assessing the 
reasonableness of the activities of the police in the Ziat, Ben Kiran 
Case, 63 captured this distinction well: "If, besides, no action had 
been taken for three whole hours, a case of negligence bordering on 
complicity would exist." 64 At the other extreme of the continuum, 
the state may be free from complicity, or circumstances may be found 
under which it could not be held responsible for failing to prevent 
the injury. 

In short, state responsibility may be predicated upon either com- 
plicity or negligence. The first principally involves some sort of activ- 
ity on the part of the state which facilitates the injury. The second 
essentially involves an omission, a failure to fulfill a duty. The end 
result is the same: the imposition of state responsibility. What differs 
are the assumptions one makes in assessing responsibility. The first 
assumes active or passive state involvement in the terrorist activities. 
The second assumes the lack of state involvement at any level, the 
inquiry centering solely on whether the state has failed to live up to 
its duty to prevent the injury. 



63. Personal Claim No. 53, Ziat, Ben Kiran, in the British Property in Spanish 
Morocco Case, 2 R. Int'l Arb. Awards 615, 731 (1925). 

64. Id. The Janes Case also dealt with the issue of the state's derivative liability. In 
that case, the commission stated: 

At times international awards have held that, if a State shows serious lack of dili- 
gence in apprehending and/or punishing culprits, its liability is a derivative liabil- 
ity, assuming the character of some kind of complicity with the perpetrator himself 
and rendering the State responsible for the very consequences of the individual's 
misdemeanor .... The reasons upon which such finding of complicity is usually 
based in cases in which a Government could not possibly have prevented the 
crime, is that the nonpunishment must be deemed to disclose some kind of ap- 
proval of what has occurred, especially so if the Government has permitted the 
guilty parties to escape or has remitted the punishment by granting either pardon or 
amnesty. 

James Case (United States v. Mexico), [1927] Opinions 108, 114, 4 R. Int'l Arb. Awards 
82, 86-87 (1927). See notes 230-34 & accompanying text infra. 



1977] 



TERRORIST ACTIVITIES 



237 



a. Support, toleration, and involvement re local terrorism 

Inasmuch as a state's duty to prevent injuries to aliens is well- 
established, it follows that a state breaches its duty if it supports, 
tolerates, or encourages activities which promote terrorism within its 
borders directed at aliens. 65 No citation is necessary to support the 
proposition. What needs explanation is a more puzzling matter, 
namely, why would a state seek to promote terrorism within its own 
borders? The question is not entirely inapposite. While the vast ma- 
jority of cases of local terrorism are not the sort in which a state 
would be involved — as would be the case with nonlocal terrorism 
which will be discussed below 66 — one can conceive of instances in 
which a state would permit acts tantamount to local terrorism in 
order to achieve some sort of political impact relating to its foreign 
interests. Where the domestic design of a state is to make life dif- 
ficult for aliens, and this objective is accomplished in part by ter- 
rorism, such activities surely run afoul of the traditional principles of 
state responsibility. 

i. Involvement of government personnel 

Given the nature of terrorism, it is not unlikely that from time to 
time individuals who occupy government positions will sponsor or 
encourage other individuals in private life to commit terrorist acts. 

One of the early decisions to grapple with the problem of complic- 
ity between terrorists and government officials is the Glenn Case, 67 a 
claim presented to the Commission established under the Convention 
of 4 July 1868 between the United States and Mexico. 68 The claim- 
ant, a widow, alleged that Mexican soldiers acting under orders of a 
certain sergeant and corporal had murdered her husband and son and 
carried away their bodies. Those two soldiers, in turn, allegedly were 
acting under the instructions of a Deputy of the National Congress. 
Failing to find sufficient proof to show the actual involvement of the 



65. Needless to say, a state directly involved in terrorist activities has breached its 
duty too. "The participation of authorities of the state is conclusive proof of failure of 
the state to use the means at its disposal for preventing the injury." C. Eagleton, The 
Responsibility of States in International Law 92 (1928). 

66. See text accompanying notes 119-214 infra. 

67. Glenn Case (United States v. Mexico), U.S. and Mexican Claims Commission, 
Final Report of the Agent of the United States and Schedule of Claims 
1877, at 20-21 (1877); 3 J.B. Moore, History and Digest of the International 
Arbitrations to Which the United States Has Been a Party 3138 (1898) [here- 
inafter cited as Arbitrations]. 

68. 9 C. Bevans, Treaties and Other International Agreements of the 
United States of America 1776-1949, at 826 (1972). 
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Deputy, and treating the acts of the sergeant and corporal as acts of 
ordinary individuals despite their having acted under color of their 
authority, the Commission nevertheless held Mexico responsible for 
the denial of justice arising from the failure of judicial authorities to 
bring to trial those persons who had committed the murders. 69 

The Italian- Venezuelan Commission, created by the Protocols of 17 
February and 7 May 1903, 70 took up the same problem in the Pog- 
gioli Case. 71 It is a more useful precedent than Glenn because the 
local authorities were found to have acted in concert with criminals 
who had pillaged the Poggioli plantation and driven off employees 
while the Poggioli brothers were in jail for having refused to surren- 
der their animals to the Army without compensation. An element of 
"connivance" on the part of local government officials pervades the 
facts of the case. Indeed, persons involved in the attacks on the plan- 
tation, which included attempts to murder one of the owners, were 
permitted to commit further offenses despite requests from higher 
officials that they be arrested. The local authorities facilitated the ac- 
tivities of the attackers by warning them whenever they were in 
danger of arrest, enabling them to hide until the danger of arrest had 
passed. Moreover, the animosity of the local authorities toward the 
victims for having refused to surrender their animals was patent. As a 
result, the authorities permitted the culprits free reign in committing 
offenses against the brothers. 

The collusion between the local authorities and those persons di- 
rectly involved in the attacks gave rise to state responsibility. The 
Italian-Venezuelan Commission went so far as to conclude: 

that when the authorities of the State of Los Andes have acted in ap- 
parent conjunction with criminals, and have with them and under the 
circumstances heretofore detailed joined in the commission of offences 
against private individuals, and no one has been punished therefor and 
no attempt made to insure punishment, the act has become in a legal 
sense the act of the government itself. 72 



69. See notes 281-320 & accompanying text infra. 

70. Protocol of Feb. 17, 1903, 12 C. Bevans, supra note 68, at 1101; Protocol of May 
7, 1903, 2 W. Malloy, Treaties, Conventions, International Acts, Protocols 
and Agreements Between the United States and Other Powers 1776-1909, at 
1872(1910). 

71. Poggioli Case (Italy v. Venezuela), 10 R. Int'l Arb. Awards 669 (1903); J. 
Ralston, Venezuelan Arbitrations of 1903, at 847 (1904). See also Youman Case 
(United States v. Mexico), [1927] Opinions 150, 4 R. Int'l Arb. Awards 110 (1927), 
where soldiers were sent to quell a mob, but instead joined in the riot and killed three 
United States citizens. 

72. 10 R. Int'l Arb. Awards at 689; J. Ralston, supra note 71, at 869. In Borchard's 
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Under the facts of Poggioli, therefore, it was not inappropriate to 
speak of "complicity" on the part of the state. The local authorities 
had involved themselves not only in the commission of crimes, but 
also in attempts to insulate the parties committing such crimes from 
arrest and prosecution. State responsibility, then, arose in the case 
for three interrelated reasons: first, failure to provide protection for 
the victims; second, failure to punish those persons responsible; and 
third, failure to prevent them from committing further offenses. 

The Glenn and Poggioli cases illustrate how the state responsibility 
issue has been resolved where allegations have been made that state 
officials have been involved in the injury. Where the evidence fails to 
connect the acts of the officials with the acts of the individuals, state 
responsibility for actual involvement in the injury has not been 
found. As Glenn shows, however, rather than stress the failure to 
prevent the injury as a basis for responsibility, the focus may center 
on the failure to bring the responsible parties to justice. Moreover, 
there is a tendency to regard government personnel acting on their 
own as ordinary individuals — a matter which will be discussed more 
fully below. 73 In short, wherever there has been evidence sufficient 
to show a clear connection between the acts of government officials 
and the acts of the individuals, at least to the extent that the state has 
facilitated or participated in the injury, responsibility has been im- 
posed upon the state. In a situation like Poggioli, it is not so much 
the ratification or passive tolerance of the illegal acts of individuals as 
the actual participation by government officials in the injurious con- 
duct that gives rise to state responsibility. 

ii. Acquiescence in terrorism 

A handful of incidents can be found among state practice and the 
decisions of arbitral tribunals which show how state responsibility 
may arise from the acquiescence of states in the activities of ordinary 
individuals. In the Baldwin Case, 74 the United States maintained that 
Mexico was responsible for failing in its duty to prevent the death of 
a mine superintendent. Responsibility ran to Mexico, the United 



words, "[i]t is, of course, difficult to draw the line between personal and official acts 
.... It is only when the government as an administrative system is so negligently 
constituted as to invite such wrongs, or fails to discipline the wrongdoing officer there- 
after, thus indicating connivance, approval, or indifference, that international responsi- 
bility can be said to arise." Recent Opinions of the General Claims Commission, United 
States and Mexico, 25 Am. J. Int'l L. 736 (1931). 

73. See notes 264-335 & accompanying text infra. 

74. Baldwin Case (United States v. Mexico), 1 M. Whiteman, Damages In 
International Law 24 (1937) [hereinafter cited as Whiteman, Damages]. 
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States argued, because the circumstances indicated, inter alia, "an 
indifference amounting to an acquiescence in continued wrong- 
doing." 75 Baldwin had been murdered by a group of outlaws who pre- 
viously had been implicated in the murder of other aliens. Despite 
this fact, the outlaws were left at large, free to mingle with the local 
population. Only when they killed a prominent local citizen was 
something done. Even then, it was a group of local citizens, not the 
local authorities, who tracked down the culprits and executed two of 
them. While it was the position of the United States that there was 
"acquiescence" in the continued illegal acts of the outlaws, the Mexi- 
can authorities, in making payment to Baldwin's widow under a spe- 
cial arrangement in 1894, were at pains to point out that their repara- 
tion for the incident was "not to establish a precedent" but was an act 
of "equity." 76 

Great Britain's negotiations with Indonesia over injuries to British 
property in Jakarta during riots in 1963 also reveal the type of be- 
havior on the part of government officials that will give rise to state 
responsibility. According to reports, the local authorities "had ap- 
peared to passively condone the actions of the mob." 77 As a result of 
discussions between the two governments, Indonesia, in a lump sum 
agreement dated 1 December 1966, 78 accepted responsibility for the 
claims and agreed to pay compensation up to a ceiling figure of 
£660,000. The settlement lends support to the principle that where a 
state passively tolerates acts injurious to private individuals it may be 
held responsible on the theory of failure to prevent the injury. 

b. Negligence in failing to prevent local terrorism 

As opposed to the problem discussed above of a state's actual in- 
volvement in promoting terrorism, the more common situation in 
which a state finds itself with respect to local terrorism surely must 
be not where it is an active or passive participant, but rather where it 
purports to suppress terrorist acts. The rudiments of the duty to pre- 
vent acts injuring the interests of aliens have been set out above. 79 
As the following discussion will show, this duty has been described 



75. Id. at 25. 

76. Id. 

77. Ago, supra note 44, at 113, citing [1963-11] British Practice in Interna- 
tional Law 120 (E. Lauterpacht ed. 1965). 

78. [1967] Gr. Brit. T.S. No. 34 (Cmnd. 3277), 606 U.N.T.S. 125. See 2 R. Lillich & 
B. Weston, International Claims: Their Settlement By Lump Sum Agreements 
336 (1975). 

79. See text accompanying notes 47-62 supra. 



1977] 



TERRORIST ACTIVITIES 



241 



variously as one of exercising "due diligence," or of maintaining "a 
certain vigilance," or as a duty to see that "all reasonable measures" 
are utilized for the suppression of crime. The remainder of the sec- 
tion discusses the effect of two variables on the duty to prevent in- 
juries to aliens: the means available to the state to suppress the ter- 
rorist acts; and knowledge or notice on the part of the state as to the 
likelihood of terrorist activities occurring. 

In order to analyze the duty to prevent injuries to aliens as applied 
to acts of local terrorism, it is helpful to examine decisions dealing 
with internal disturbances such as insurrection or rebellion. Terrorists 
do tend to be individuals who are, as Huber noted in discussing state 
responsibility for damages caused by popular demonstrations, revolu- 
tions, and wars, "outside the influence of or openly hostile to the 
authorities." 80 Thus, given the nature of the purposes which generate 
terrorist activity, 81 the decisions dealing with internal disturbances 
such as insurrection or rebellion may contribute to the attempt to es- 
tablish the limits of a state's responsibility for preventing local ter- 
rorism. 

The Sambiaggo Case 82 provides a good starting point. In establish- 
ing the criteria on which he decided the case, Ralston, the umpire, 
observed: 

[T]he very existence of a flagrant revolution presupposes that a certain 
set of men have gone temporarily or permanently beyond the power of 
the authorities; and unless it clearly appear that the government has 
failed to use promptly and with appropriate force its constituted author- 
ity, it can not reasonably be said that it should be responsible for a 
condition of affairs created without its volition. 83 

Ralston accepted the proposition that if it were proven that au- 
thorities of the Venezuelan Government had "failed to exercise due 
diligence to prevent damages from being inflicted by revolutionists, 
that country should be held responsible," 84 but he ruled that in the 
claim before him no such proof had been presented. Indeed, one 
would have to look long and hard to find a case in which a state had 
been negligent in suppressing a rebellion against itself. 85 Thus, if 



80. See 2 R. Int'l Arb. Awards 642 (1924). 

81. See notes 14-15 & accompanying text supra. 

82. Sambiaggio (Italy v. Venezuela), 10 R. Int'l Arb. Awards 499 (1903); J. Ralston, 
supra note 71, at 679. 

83. J. Ralston, supra note 71, at 680. 

84. Id. at 692. 

85. Akehurst, State Responsibility for the Wrongful Acts of Rebels— An Aspect of 
the Southern Rhodesian Problem, 43 Brit. Y.B. Int'l L. 49, 50 (1968-1969). 
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local terrorism is analogized to a revolution or insurrection, it may be 
equally difficult to place responsibility on the state, since it probably 
will be taking all the steps it can to suppress it. 

A position similar to that taken by Ralston in the Sambiaggo Case 
was adopted in 1920 by the tribunal in the Home Frontier and 
Foreign Missionary Society Case. 86 The tribunal noted that a state was 
not to be held responsible for acts of insurrectionists unless a "breach 
of good faith" or "negligence" could be demonstrated in putting down 
the revolution. 

Incidents involving mob violence have produced similar state- 
ments. The position adopted by the United States Government in the 
Florence incident of 1925 87 was reiterated in 1956 when mobs in 
Libya caused damage to the property of United States nationals. The 
United States refused to espouse their claims, saying: 

[I]t may be pointed out in general that to establish the responsibility of 
a respondent government under principles of international law in cases 
of this character, it must be shown that the authorities failed to employ 
all reasonable means at their disposal to prevent the unlawful acts re- 
sulting in loss or injury to aliens . . . . 88 

The instruction also states that "negligence" in suppressing the acts 
must be attributable to the authorities before a valid claim can be 
made. 89 

For purposes of the imposition of state responsibility, the duty to 
prevent acts of terrorism naturally must be measured against the cir- 
cumstances of each individual case. Where states do not have the 
means available to suppress such acts, it is difficult to establish that 
they have breached their duty. 90 Again, by comparing arbitral deci- 



86. Home Frontier and Foreign Missionary Society of the United Brethren in Christ 
Case (United States v. Great Britain), [1920] Opinions 423, 6 R. Int'l Arb. Awards 42 
(1920). 

87. See text accompanying notes 30-32 supra. 

88. 8 M. Whiteman, Digest of International Law 831 (1967) [hereinafter cited 
as Whiteman, Digest]. 

89. Id. 

90. See L. Sohn & R. Baxter, Convention, supra note 42, at 137: 

The means which a State has available to protect an alien must be taken into 
account. In a thinly populated area, it cannot be expected that large police forces 
can be mobilized in order to render safe those aliens who may wish to enter the 
area. It is, however, quite clear that a State must not stop at affording protection 
through police but must, if necessary, attempt to maintain order through the inter- 
vention of military forces as well. In sum, the duty of a State to afford protection 
may vary with the character of the territory in question in the very same manner 
that the acts necessary for the exercise of sovereignty may vary with the nature of 
the terrain, the population, and the degree of civilization of the area claimed. 
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sions and state practice, it is possible to see why this result is so. For 
example, in the Home Missionary Society Case one of the issues was 
whether a state was under a duty to prevent acts of insurgents on a 
few hours notice at points distant from the means of ensuring that 
protection would be given. 91 The claim illustrates how the behavior 
acceptable to fulfill a state's duty varies according to the circum- 
stances of the case; in remote areas, the standard of behavior is less 
rigorous since the state necessarily lacks the ability to provide much 
protection. Applying this reasoning to state responsibility for acts of 
local terrorism where there is no complicity on the part of the state, 
the standard of conduct should lessen as the site of the terrorist act 
becomes more remote from centers of power and authority. 

A number of claims decided by the General Claims Commission 
(United States and Mexico) further illustrate this point. In the Boyd 
Case, 92 where it was alleged that the Mexican authorities had failed to 
provide adequate protection, the Commission rejected the claim be- 
cause the site of the murder was fifty miles from the nearest civil au- 
thorities and seventy miles from the nearest garrison. In addition, save 
for one other murder, the only crimes which had been committed 
prior to the murder of Boyd were of a minor nature. Even where a 
number of crimes had taken place in an area, as in the Almaguer 
Case, 93 the Commission took the view that a prima facie case did not 
exist; rather "it is necessary to consider the possibility of imparting 
protection, the extent to which protection is required, and the ne- 
glect to afford protection . . . ." 94 After considering the facts of the 
case, the Commission ruled that no responsibility should be imposed. 
Lastly, in the Mead Case, 95 while observing that "conditions in the 
locality . . . may reasonably be considered as warning as to the need 
for protection," 96 the Commission took into account the "unusual dif- 
ficulties" which were inherent in the facts, principally that the alleged- 



91. [1930] Opinions 128, 4 R. Int'I Arb. Awards 637 (1930). 

92. Boyd Case (United States v. Mexico), [1929] Opinions 78, 4 R. Int'I Arb. Awards 
380 (1929). 

93. Almaguer Case (United States v. Mexico), [1929] Opinions 291, 4 R. Int'I Arb. 
Awards 523 (1929). 

94. Id. at 294, 4 R. Int'I Arb. Awards at 525. 

95. Mead Case (United States v. Mexico), [1931] Opinions 150, 4 R. Int'I Arb. 
Awards 653(1931). 

96. Id. at 153, 4 R. Int'I Arb. Awards at 655. For instances where the claim of failure 
to provide protection failed, see Sturtevant Case (United States v. Mexico), [1930] 
Opinions 169, 4 R. Int'I Arb. Awards 665 (1930); Smith Case (United States v. Mexico), 
[1929] Opinions 208, 4 R. Int'I Arb. Awards 468 (1929); Stallings Case (United States v. 
Mexico), [1929] Opinions 224, 4 R. Int'I Arb. Awards 478 (1929); Santa Isabel Claims 
(United States v. Mexico), [1926] Opinions 1, 4 R. Int'I Arb. Awards 783 (1926). 
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ly wrongful act occurred eighty miles from the nearest garrison. In 
addition, the Commission found that the Mexican authorities were not 
totally indifferent to the situation. Although no responsibility was 
found for the failure to provide protection, the claims nevertheless 
were successful on the theory of failure to apprehend and punish the 
assailants. 97 This unifying feature of these three claims will be ex- 
plored more fully below. 98 

One other aspect of the duty to prevent terrorism remains to be 
discussed: that relating to knowledge or notice on the part of the 
state as to the likelihood of the occurrence of terrorist activities. As 
was suggested in the Mead Case, well-known conditions in an area 
may bespeak the need to provide protection to aliens. In the Corfu 
Channel (Merits) Case," the International Court of Justice remarked 
in regard to state responsibility: 

It is true, as international practice shows, that a State on whose ter- 
ritory or in whose waters an act contrary to international law has oc- 
cured, may be called upon to give an explanation. It is also true that 
that State cannot evade such a request by limiting itself to a reply that it 
is ignorant of the circumstances of the act and of its authors. The State 
may, up to a certain point, be bound to supply particulars of the use 
made by it of the means of information and inquiry at its disposal. But 
it cannot be concluded from the mere fact of the control exercised by a 
State over its territory and waters that that State necessarily knew, or 
ought to have known, of any unlawful act perpetrated therein, nor yet 
that it necessarily knew, or should have known, the authors. 100 

However true it may be that a state may not be presumed to know 
the details of an act undertaken by ordinary individuals within its 
territory, the situation in a given country may be such that a state is 
put on special notice of the likelihood of terrorist attacks. 

The "case law" has demonstrated that where a state is put on 
notice of a threatened injury and fails, under the circumstances, to 
take appropriate measures to prevent it, responsibility will arise. 101 



97. See notes 264-80 & accompanying text infra. 

98. See notes 264-335 & accompanying text infra. 

99. [1949] I.C.J. 4. 

100. Id. at 18. 

101. See text accompanying notes 48-49 supra (discussing Chapman Case). But see 
Smith Case (United States v. Mexico), [1929] Opinions 208, 210, 4 R. Int'l Arb. Awards 
468, 470 (1929) (Nielsen, Comm'r, concurring): 

Protection is a function of a State, and the discharge of that function should not be 
contingent on requests of the members of the community. On the other hand, in 
determining whether adequate protection has been afforded in a given case, evi- 
dence of a request for protection may be very pertinent in showing on the one hand 
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What then of the situation existing in a number of countries where 
terrorists repeatedly have murdered or kidnapped aliens for ransom? 
Sohn and Baxter in the commentary to article 13(1) of their draft 
convention 102 note: 

A State may also be put on notice of a special duty to protect an alien if 
there has been violence against him or against groups of aliens or 
against nationals of a particular State or against aliens in general in the 
recent past or if there have been threats of such violence and criminal 
conduct. 103 

This view of notice is useful in the terrorism context. Where numer- 
ous terrorist incidents have occurred, such as kidnappings for ransom, 
and all or most of the targets have been nationals of one country, the 
failure of the state to take preventive measures when the foreseeabil- 
ity of further kidnappings was apparent would point to the imposition 
of state responsibility. The use of such "constructive" notice, bow- 
ever, does not of itself provide the answer. 104 Nevertheless, Mead 
indicates that it may be one of the elements to be considered in 
assessing the merits of a claim. 105 Responsibility in the main will turn 
on the factual question of "whether effective use was made of all 
available measures." 106 

4. Summary and analysis 

That a state has a general duty under international law to prevent 
whenever possible injuries to aliens caused by ordinary individuals is 
apparent. The present survey of arbitral decisions, state practice, and 
codification attempts solidly substantiates the point. Moreover, that 
duty extends to injuries caused by terrorists. Yet the duty is not abso- 
lute, for states are not held accountable for all injuries to all aliens 



that there was a necessity for protection and on the other hand that warning of 
possible injury was given to the authorities. 

102. See text accompanying notes 41-43 supra. 

103. L. Sohn & R. Baxter, Convention, supra note 42, at 137. One of the views 
expressed by the United States during the preparation for the Hague Conference of 
1930 was that "where the act of private persons complained of is only one in a series of 
similar acts, the repetition, as well as its open and notorious character, raises a presump- 
tion of knowledge on the part of authorities which may raise State responsibility." Let- 
ter from Secretary of State to the Preparatory Committee of the (Hague) Conference for 
the Codification of International Law (May 22, 1929), citing 3 Conference for the 
Codification of International Law, Bases of Discussion at 18 (Supp.), League of Nations 
publication V.10 (1929), reprinted in 5 G. Hackworth, supra note 30, at 655. 

104. See generally Kutner, supra note 7, at 325. 

105. See text accompanying notes 40-42 supra. 

106. L. Sohn & R. Baxter, Convention, supra note 42, at 136-37. See Noyes Case 
(United States v. Panama), [1933] Opinions 190, 6 R. Int'l Arb. Awards 308 (1933). 
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inflicted by such individuals. What is required is that they exercise 
"due diligence" with regard to the prevention of these injuries. That 
means essentially that states are to take all reasonable measures 
under the circumstances to prevent terrorist acts. 

"Due diligence," in turn, depends upon certain basic assumptions 
about the ability of the state to fulfill its duty. First, it assumes that 
the state has the means to provide protection. If the state lacks such 
means, or if the possibility of providing protection is very remote, 
then frequently no responsibility for the injury will be imposed. 107 
For example, if the terrorist act takes place in an isolated part of a 
state, where the manpower and transportation necessary for protec- 
tion are lacking, clearly the means to prevent injury are not available 
and, at a minimum, the state could plead the inability to prevent the 
act. On the other hand, if the act took place in an area where the 
local authorities could have or should have had "sufficient means" to 
prevent the injury, then one of the initial elements for the imposition 
of state responsibility would be met. 

Second, "due diligence" assumes that the state had the opportunity 
to prevent the act but failed to do so. In the terrorism context, op- 
portunity would be linked most often to the question of some sort of 
prior notice. Where states have been put on actual notice or "alerted 
in good time" of an imminent threat of terrorism, another element to 
establish liability under the principles of state responsibility would be 
present. Indeed, Sohn and Baxter have suggested that being put on 
constructive notice, as, for example, when a number of terrorist acts 
have occurred in the past in the same area, may be sufficient to 
satisfy the notice test. 108 Mead emphasized that a prima facie case for 
state responsibility exists where it has been established that such facts 
were known to the authorities and they did nothing or took inade- 
quate action to prevent the injury. 109 Notice need not take the form 
of a special request for protection; it may be inferred from the level 
of lawlessness in the locality. 

Having been put on notice, the final question becomes: what did 
the state do to avert the danger, or indeed could the danger have 
been averted? Here again the actions of the state are judged by their 
reasonableness under the circumstances. Where the state neglects or 
fails to take reasonable measures, responsibility will attach. In addi- 
tion, where the state itself or its officials are involved in the promo- 



107. See notes 39, 90-98 & accompanying text supra. 

108. L. Sohn & R. Baxter, Convention, supra note 42, at 136-37. 

109. See text accompanying notes 95-96 supra. 
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tion of terrorism, responsibility obviously runs directly to the state. 

From what has been said, it is possible to put together a paradigm 
of a situation which would be the proper subject of a successful inter- 
national claim for injuries resulting from terrorist acts, or at least one 
which would make the clearest case for finding state responsibility 
principles applicable to situations involving such acts. Mr. C is a dip- 
lomat representing state B in state A. He personally has received 
several threats over a period of weeks to the effect that he will be the 
object of a reprisal to be taken by a group of extremists in state A for 
what they have determined are the untoward policies of the govern- 
ment of state B. Mr. C has notified the local officials concerning the 
threats. In addition, the local authorities, through their own surveil- 
lance system, possess information which not only corroborates what 
Mr. C has told them, but also provides additional details, including 
the identities of the persons (already known to the police) who are 
either to kidnap or shoot Mr. C and the details of their plan of the 
attack. Mr. C increases his own protection from the embassy staff, 
but the local officials, although they have the means, fail to increase 
their surveillance, to inform Mr. C of the details of the plan, or to 
take other steps to prevent the attack. Events take place exactly as 
anticipated under the information that the police have received and 
Mr. C is killed. Under accepted principles of state responsibility, the 
government of state A would be held responsible for the injury since 
its officials failed, under the above facts, to take the necessary precau- 
tions to prevent the injury. 

Altering the facts a little, assume the same basic situation with 
these variations: the victim is the general manager of a multinational 
corporation from state B; he is kidnapped for ransom; after the ran- 
som is paid, he is executed. Under these circumstances, it would be 
difficult to avoid the conclusion that state A is again responsible. 
Questions will arise only as to the amount of the damages: would 
state A be liable both for the amount of the ransom paid and damages 
for the wrongful death? Arguably, it would. 

These situations are perhaps the clearest examples that can be 
given of when state responsibility will attach with certainty. Other 
situations may be less clear. Assume the example of the corporate 
official again. The businessman this time is threatened by a person 
known to him, a threat he communicates to local officials. The local 
authorities take the man who threatened him into custody but subse- 
quently release him for lack of evidence of his having committed any 
crime. Although they assign a policeman to shadow the businessman, 
he is shot anyway, and there is no proof of who the assailant was. The 
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Sturtevant Case 110 suggests that, even when local authorities have 
failed to take precautionary measures, if no proof can be given as to 
the identity of the assailant state responsibility does not arise. The 
man who had threatened Sturtevant was arrested but freed upon 
payment of an insignificant fine. Two days thereafter, Sturtevant was 
found shot, apparently the victim of an ambush. In the absence of 
evidence showing that the maker of the threat was also the perpe- 
trator of the criminal act, no responsibility arose. 

What of the situation where it is general knowledge that terrorists 
have been active in kidnapping either alien corporate officials or per- 
sons with special international status? The local authorities can be as- 
sumed to have knowledge of the likelihood of it happening again, yet 
they may lack the means to provide protection for every foreigner. 
Thus the local authorities notify the aliens of the inability to afford them 
protection, and advise them to employ their own body guards. The 
local authorities concentrate their limited resources on prevention, 
but a major effort is directed to after-the-fact pursuit and prosecution. 
After the next kidnapping, will state responsibility arise? Since the 
local authorities were unable to prevent it — an assumption reasonable 
in these circumstances — liability probably will not be imposed. The 
most that can be said is that a prima facie case exists if it can be 
established either that the state itself was involved in the acts of ter- 
rorism, or that the state authorities, knowing of the danger and hav- 
ing the capacity to react to it, did nothing or took inadequate action 
to prevent the subsequent injury. 

What of the actions of the authorities after a kidnapping when 
negotiations are being undertaken by the parties? What would be the 
significance of the fact that the authorities so bungled the situation as 
to cause the death of the hostage? A statement made by Huber in the 
British Property in Spanish Morocco Case suggests that there con- 
tinued to be a duty: the authorities must take steps "as far as possible 
to avert the consequences of such acts." 111 The deaths of the Israeli 
Olympic athletes held hostage in Munich in 1972 arguably may be 
regarded as a breach of this duty. Liability certainly would exist in 
this case if the German authorities actually acted in the wholly reck- 
less manner that has been suggested. 112 



110. Sturtevant Case (United States v. Mexico), [1930] Opinions 169, 4 R. Int'l Arb. 
Awards 665 (1930). 

111. 2 R. Int'l Arb. Awards 615, 642 (1925) (authors' translation); see text accompany- 
ing notes 27-29 supra. 

112. In the early morning hours of 5 September 1972, eight members of the Black 
September movement infiltrated the Israeli pavilion, assassinated two Israeli athletes 
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The most difficult aspect of applying traditional state responsibility 
norms to terrorist situations is that the latter rarely conform to the 
neat prior-notice pattern. Surprise attacks are endemic to terrorism; 
neither the authorities nor the victim know in advance what is to 
happen. How, then, can responsibility be assigned if there really is 
no opportunity to prevent the act other than comprehensive surveil- 
lance efforts? Huber, it will be recalled, held in the Ziat, Ben Kiran 
Case 113 that the suddenness of the act vitiated responsibility based 
upon the duty to protect rationale. 

It has been mentioned in passing that while a general duty of pre- 
vention exists states are not obliged to prevent every injury to every 
alien. 114 There has been some speculation, however, about the possi- 
bility of imposing a rule of strict or even absolute liability on states in 
matters relating to terrorism. 115 The cases involving injury to interna- 
tionally protected persons come closest to supporting a strict liability 
rule. 116 The Chapman Case,, the Janina incident, and other prece- 
dents establish beyond doubt that persons with international status 
are owed a special duty of protection. 117 The distinction between the 



and took nine other ones hostage. In exchange for the hostages, the Arab terrorists de- 
manded that Israel release 234 Arab prisoners. When the Israeli Government refused to 
cooperate, arrangements were made with the West German Government to have the 
terrorists and their hostages flown to Cairo, but at the airport police marksmen opened 
fire on the terrorists, in the process killing all nine Israeli hostages. The German au- 
thorities were able to arrest the three terrorists who survived the shooting. 

Officials of other governments, journalists, and legal scholars have criticized the 
police action at the airport as a hasty and ill-conceived use of force. On 20 September 
1972, the West German Government issued a "white paper" about the incident which 
took the position that all reasonable security measures had been taken by the Munich 
police. Although the Israelis had requested special protection and the police had re- 
ceived information regarding possible political incidents, they had received no specific 
threats against the Israeli athletes. Had such information been received, however, even 
massive security measures, given the terrorists' method of operation, would not neces- 
sarily have prevented the initial attack. West Germany advanced no explanation for the 
disastrous outcome of the police action at the airport. Arguably, state responsibility may 
arise for injuries resulting from such an action. Liability also might be based on the 
ground that the security measures were inadequate, especially in light of the fact that 
the victims of the incident had made special protection demands. Although the West 
German Government has not admitted responsibility on either ground, it has paid 
3,200,000 Deutsche Mark to the families of the Israeli victims. Rousseau, Chronique 
Des Faits Internationaux, 77 R.G.D.I.P., supra note 31, at 1145-49 (1973). 

113. Ziat, Ben Kiran Claim, 2 R. Int'l Arb. Awards 615, 729 (1925); see text accom- 
panying notes 63-64 supra. 

114. See text accompanying note 9 supra. 

115. Strechel, supra note 7, at 208. See also Goldie, Liability for Damage and the 
Progressive Development of International Law, 14 Int'l & Comp. L.Q. 1189 (1965). 

116. C. BAUMANN, supra note 7, at 134. 

117. See notes 49-56 & accompanying text supra. 
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Chapman Case and the Janina incident lies in the fact that in Chap- 
man the local authorities were put on prior notice that there was a 
likelihood of injury, while in Janina there was no such warning. In 
this respect, Janina more closely resembles the typical fact pattern of 
a terrorist strike. Moreover, in Chapman it was held that the local 
authorities had neglected their duty to provide protection; such was 
not the case in Janina, the Greek- Italian dispute over the assassina- 
tion of General Tellini and his entourage. Although a settlement was 
reached in Janina in terms of damages, the incident cannot be used 
as authority to support a theory of responsibility, as Italy had urged, 
based solely on the fact that the incident took place within Greek 
territory. What had to be shown was some form of negligence on the 
part of Greek officials; that sort of evidence, however, never was ad- 
vanced. Moreover, the response given by the special Commission of 
Jurists about the legal principles governing such occurrences, which 
Italy later accepted, clearly indicated the error of any theory of abso- 
lute, if not strict, liability. 

In reading the cases relating to the injuries of internationally pro- 
tected persons and property, care must be taken to find the real 
rationale for the granting of compensation. In many cases, the resolu- 
tion of the controversy has turned not so much on the finding of 
liability under principles of international law, but more on political 
and humanitarian grounds. This method of resolving cases in itself 
suggests the feasibility of pressing claims based upon terrorists acts as 
a way of acquiring some measure of damages, even if on an ex gratiu 
basis. At the same time, however, it also suggests that such efforts 
may contribute only marginally to the clarification of, or change in, 
the law relating to the duty of protection. Yet, if the objective is to 
encourage states to be more rigorous in their efforts to deter terrorist 
acts, presumably they will be so encouraged if they know that claims 
for damages may be forthcoming. 

As the law now stands, except in the case of internationally pro- 
tected persons where a stricter liability standard seems to prevail, 118 
the duty of prevention is a limited rather than an absolute or even 
strict one. Whether this duty has been breached is determined 
by reference to the means available to prevent the terrorist act and 
the measures being taken under the circumstances at the time it oc- 
curred. Given this state of the law, absent the existence of direct 
government involvement or of actions amounting to complicity, one 
would not expect to find a great many instances involving local ter- 



118. id. 
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rorism where a state could be held responsible. On the other hand, a 
detailed factual analysis of contemporary terrorism incidents surely 
would reveal a good many instances where a claim could be made 
with some degree of success based on the principles of state responsi- 
bility discussed above. 

B. State Responsibility for Nonlocal Terrorism 
One of the problems with contemporary terrorism is that it is not 
always neatly confined to the territorial limits of a single state. Ter- 
rorism respects neither persons nor boundaries. One of the more dis- 
cernible characteristics of terrorist acts is that the planning of the act 
and the training and arming of those persons who are to carry it out 
may take place in one or more states, while the act itself may be 
perpetrated in yet another state. The ease of modern travel has made 
terrorist strikes possible in points far distant from the homelands of 
the terrorists or the locations of their training sites. The state in 
which the victims are found may be as much as half a world away. 

This section focuses on the following setting. Groups of individuals 
in state A use its territory to prepare for acts of terrorism in state 
B. 119 This scenario raises issues of state responsibility which, al- 
though related to those issues discussed in the above section on local 
terrorism, are made more complex by difficult questions of proof con- 
cerning the relationship between the state and the perpetrators of 
nonlocal terrorist acts and by interrelated issues such as the concern 
at the international level for the right of self-determination. 

While many other examples could be cited, terrorist acts originat- 
ing in Lebanon and taking place in Israel and elsewhere will serve as 
an illustrative point of departure since they starkly reveal the dimen- 
sions of the problem confronting the international community. Ac- 
cording to a document prepared by the Israeli Government for pre- 
sentation to the United Nations, 120 Egypt, Syria, Iraq, and Libya 
have acted as guarantors of the "Cairo Agreement" of 1969, which 
reportedly allows Arab paramilitary organizations to conduct opera- 
tions from Lebanese territority. 121 The implications of that agreement 



119. While other hypothetical situations are imaginable, the following spring to 
mind and are suggestive of the types of problems which arise in this context: foreigners 
use state A as a base for terrorism in state B; foreigners land in state A, from which 
terrorist strikes are committed in state B against state C; nationals of state A use their 
state as a base for terrorism in state B; and nationals of state A train there for terrorism 
in state B against state C. 

120. Accessories to Terror: The Responsibility of Arab Governments for Organiza- 
tion of Terrorist Activities, U.N. Doc. A/C.6/L.872 (1972). 

121. Id. at 24. 
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have been far-reaching. For instance, Kozo Okamoto, supposedly a 
member of the Japanese "Red Army" and one of the participants in 
the Lod Airport attack on 30 May 1972, is reported to have testified: 

In September, I received a letter inviting me to come to Beirut, if I 
wanted ... to receive military training. [After arriving] an Arab came, 
called Abu Aija. We did gymnastics to get fit, and afterwards we trained 
in Port Saida, in explosives, shooting with pistols and Kalatchnikoffs, 
and hand grenades .... On 22 May we left Beirut for Paris and on 30 
May we left for Tel Aviv airport. We carried out the military operation 
according to our Baalbeck plan and we added the attack on the 
plane. 122 

During a press conference on 2 June 1970, President Franjiah of 
Lebanon, with an air of apparent disbelief, asked: "How can Lebanon 
be held responsible for an action carried out by foreigners . . . ?" 123 
Actually, the real question is under what circumstances can a state 
incur responsibility for acts of terrorism perpetrated abroad by indi- 
viduals who trained and prepared for their acts within its borders? 124 

1. Some preliminary observations 

Over the years, numerous writers have suggested at least a partial 
answer to the question of state responsibility for nonlocal terrorist 
acts. For example, Grotius, in quoting Agathias, observed that 
"[t]hey who invade the territories of others and harm those who have 
done no wrong, are both lawless and wicked." 125 Grotius developed 
two related theories upon which state responsibility could be based, 
patientia and receptus. As Garcia-Amador has explained, the first 
term "denotes the situation in which the State is aware of an 
individual's intention to perpetrate a wrongful act against a foreign 



122. Id. at 27-28. Okamoto also is reported to have testified that both Muhammed 
Abut Al Hija and Yusuf Ibrahim Taufiq, the two terrorists convicted by a Swiss court for 
the attack on an EI Al plane in Zurich in 1969 but later released in exchange for hos- 
tages of another hijacking, trained foreigners in terrorist tactics on Lebanese soil. Id. at 

123. Id. at 27. 

124. That the question is of continuing interest is shown by the events surrounding 
the June 1976 hijacking of an Air France jet to Entebbe, Uganda, and the October 1976 
bomb explosion aboard a Cuban airliner off Barbados. According to published accounts, 
Uganda for some time has been a training site for the Popular Front for the Liberation 
of Palestine. W. Stevenson, supra note 2, at 67-72. In the Western Hemisphere, allega- 
tions have been made that the United States, Venezuela, and several other Latin Amer- 
ican countries have tolerated, if not actually encouraged, the terrorist activities of anti- 
Castro Cuban exiles. N.Y. Times, Nov. 15, 1976, at 10, col. 1. 

125. 2 H. Grotius, De Jure Belli Ac Pacis Libri Tres, ch. 12, § 3(2) (F. Kelsey 
trans. 1925). 
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State or sovereign, but fails to take the proper steps to thwart his 
designs." 126 The second term "denotes the situation in which the 
State receives an offender and, by refusing either to extradite or to 
punish him, assumes complicity in the offense." 127 Later, Vattel ar- 
gued that a state would become responsible for the crimes committed 
by its nationals "when by its practices and principles of its govern- 
ment it accustoms and permits its citizens to rob and ill treat for- 
eigners at will, to make inroads into neighboring territory . . . ." 128 
Contemporary writers have advanced similar views. Regarding 
terrorist-related acts, Professor Starke speaks positively of the "duty 
of a State to prevent within its borders terrorist activities directed 
against foreign States." 129 

There is to be sure an answer to President Franjiah's question as to 
how Lebanon could be held responsible for the acts of foreigners. At 
the outset, it seems an unlikely a priori assumption that a state never 
could be held responsible for a terrorist strike which originated from 
within its territory. In order to give a more accurate answer, how- 
ever, it is first necessary to have some idea about the factual setting 
out of which the terrorist act grew. The analysis also must take into 
account the conditions which determine whether or not a state must 
assume responsibility for the acts of ordinary individuals. A variety of 
hypothetical situations are possible in this context: an organization of 
terrorist groups on national territory, supported by the government, 
for incursion into the territory of another state or states; an organiza- 
tion of terrorist groups supported by the government on nonnational 
territory for terrorist activities in third states; support for terrorists, 
already operating on the territory of other states; full knowledge and 
toleration of the organization of terrorists on national territory; neg- 
ligence in the control of terrorist groups operating from national ter- 
ritory; inability to control the activities of such groups on national 
territory; and the lack of knowledge on the part of the government 
that national territory is being used as a base for the activities of 
terrorist groups. 130 As Professor Brownlie has noted in the context of 
a discussion of armed bands, "there is a qualitative difference be- 



126. [1957] 2 Y.B. Int'l L. Comm'n 123, U.N. Doc. A/CN.4/106, reprinted in 
Codification, supra note 40, at 28. 

127. Id. 

128. 2 E. DE Vattel, supra note 31, at § 78 (emphasis added). 

129. J. Starke, Introduction to International Law 96 (6th ed. 1967). See also 
H. Kelsen, Principles of International Law 205-06 (2d rev. R. Tucker ed. 1966). 

130. This breakdown is an adaptation of a synthesis developed in Brownlie, Inter- 
national Law and the Activities of Armed Bands, 7 Int'l & Comp. L.Q. 712 (1958). 
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tween these situations resulting in completely distinct questions of 
responsibility." 131 

The first task, then, is to survey the decisions of international ar- 
bitral tribunals, the experience developed by state practice, and the 
efforts to codify international law with a view to finding support for 
these preliminary observations concerning the duty of a state to pre- 
vent within its borders wrongful acts directed against other states. 
The second task is to relate that body of international precedent to 
the possibility of one state bringing a claim against another state for 
the latter's failure to prevent the use of its territory as a base for 
terrorist strikes. 

2. The duty to prevent the use of territory for the 
preparation of acts of nonlocal terrorism 
In the past hundred years, surprisingly few claims have arisen in- 
volving a state's failure to prevent the use of its territory as a base for 
nonlocal activities which can be analogized to acts of terrorism. Of 
the few cases, three are useful, at least initially, for establishing a 
state's duty to prevent the use of its territory for the preparation of 
acts of nonlocal terrorism: the Alabama Claims arbitration, the Texas 
Cattle Claims, and the treatment by the League of Nations of the 
incident involving the assassination of King Alexander of Yugoslavia 
and the French Minister of Foreign Affairs. The preliminary analysis 
will consider the factual setting of these cases and the type of duty 
they establish. 

a. The Alabama Claims arbitration 

The Alabama Claims arbitration in 1871 is the first and possibly the 
most significant treatment of the duty to prevent the use of national 
territory as a base for activities directed against a foreign state. 132 The 
claims, brought by the United States against Great Britain, rested 
essentially on a theory of breach of neutrality. Although they involved 
the alleged violation of neutrality principles by Great Britain for aid- 
ing Confederate ships during the Civil War, the claims concerning 
the Alabama and the Florida (nee Oreto) are a useful source of law 
for purposes of determining the responsibility of a state to prevent 
the use of its territory as a base for nonlocal terrorist activities. 

The Alabama claim was based upon two sets of facts: first, the con- 



131. Id. at 713. 

132. For the principal documents produced by the arbitration, see 7 J.B. MOORE, 
Digest of International Law 1059-67 (1906). 
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struction and escape from a British port of a ship later to be known as 
the Alabama; and, second, its subsequent outfitting and arming with 
the assistance of ships sent from Great Britain. The Alabama, desig- 
nated as number 290, was built in the port of Liverpool. During the 
ship's construction, United States officials learned that it was destined 
to become part of the Confederate war effort. They repeatedly pro- 
tested at official levels and demanded that Great Britain take the 
necessary measures to prevent the ship's departure from port upon 
its completion. The United States based its protests on a theory of 
neutrality which drew its strength from a proclamation of neutrality 
relating to the Civil War issued by Her Majesty on 13 May 1861. Yet 
orders to detain the ship were issued so late that the Alabama 
managed to "escape" the British authorities. Rather perfunctory and 
inevitably unsuccessful attempts were made to pursue and arrest her. 
The Alabama successfully made her way to the vicinity of Terceira, 
where she was equipped and armed for participation in the Civil War 
by two vessels, the Agrippina and the Bahama, specifically sent from 
Great Britain for that purpose. 

The history of the Florida is similar to that of the Alabama. United 
States officials knew of her construction, repeatedly protested it, and 
called for the ship's detention in British waters. The British Govern- 
ment, however, failed to take any action which could be considered 
as a sign of willingness to fulfill its obligations under the proclama- 
tion of neutrality. Once the Florida had crossed the Atlantic, it was 
permitted to use ports in the British colonies, first at Nassau, where 
it was the subject of some sort of judicial inquiry but eventually re- 
leased, and later at Green Cay, where it enlisted men and took on 
supplies and armaments with the assistance of another British vessel, 
the Prince Alfred. Thereafter, the record indicates that some half- 
hearted attempts were made to stop the vessel, but it made its way 
safely to the port of Mobile. 

The three basic rules under which the claims were adjudicated are 
an important feature of the arbitration. These rules, known as the 
"Three Rules of Washington," set forth standards for gauging the law- 
fulness of the behavior of states under the circumstances cited above. 
Under these rules, a neutral government is bound: 

First. To use due diligence to prevent the fitting out, arming, or 
equipping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended ... to carry on war against a power with 
which it is at peace; and also to use like diligence to prevent the depar- 
ture from its jurisdiction of . . . [such a ship]. 

Secondly. Not to permit . . . either belligerent to make use of its 
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ports or waters as the base of naval operations ... or for the purpose of 
the renewal . . . of . . . supplies ... or the recruitment of men. 

Thirdly. To exercise due diligence ... [to prevent the use of its] 
ports and waters [by] ... all persons [for the commission of any of the 
violations described above]. 133 

At the time of the signing of the arbitration treaty, Great Britain 
was at pains to point out that, when the claims actually arose, the 
precepts established in the "Rules" were not, in its view, a "state- 
ment of principles of international law . . . ." 134 On the other hand, 
the United States argued that even before the treaty the substance of 
the "Rules" reflected principles of international law. There was, how- 
ever, agreement between both contracting parties that they would 
abide by those principles in the future and attempt to get other na- 
tions to accede to them. 135 

After considering the claim, the arbitration tribunal held that the 
British Government had "failed to use due diligence in the perfor- 
mance of its neutral obligations" as required by treaty and inter- 
national law. 136 One of the more important contributions to the for- 



133. Id. at 1059. 

134. Id. at 1067. 

135. Id. at 1074. 

136. Id. at 1061. Because the award in the case turned upon the scope and meaning 
of the "due diligence" standard, it is worth examining the arguments advanced by the 
parties before the arbitration tribunal and the tribunal's response thereto. The United 
States asserted: 

"[T]he diligence of the neutral should 'be proportioned to the magnitude of the 
subject, and to the dignity and strength of the power which is to exercise it' ... , and 
that it should be 'gauged by the character and magnitude of the matter which it may 
affect, by the relative condition of the parties, by the ability of the party incurring 
the liability to exercise the diligence required by the exigencies of the case, and by 
the extent of the injury which may follow negligence' 
Id. at 1066. 

The position taken by Great Britain was that: 

"Due diligence on the part of a sovereign government signifies that measure of care 
which the government is under an international obligation to use for a given pur- 
pose. This measure, where it has not been defined by international usage or agree- 
ment, is to be deduced from the nature of the obligation itself, and from those 
considerations of justice, equity, and general expediency on which the law of na- 
tions is founded. The measure of care which a government is bound to use in order 
to prevent within its jurisdiction certain classes of acts, from which harm might 
accrue to foreign states or their citizens, must always (unless specifically deter- 
mined by usage or agreement) be dependent, more or less, on the surrounding cir- 
cumstances, and can not be defined with precision in the form of a general rule." 
Id. at 1066-67. 

When it applied the "due diligence" test the arbitral tribunal observed that in this 
specific case: 

" 'The due diligence referred to in the first and third of the said rules ought to be 
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mulation of international law on this subject was the holding of the 
tribunal that "the government of Her Britannic Majesty can not justify 
itself for a failure in due diligence on the plea of insufficiency of the 
legal means of action which it possessed . . . ." 137 In short, what the 
British Government was arguing was that under its laws it was incap- 
able of dealing with the situation. 138 While this holding pertained 
specifically to the claims relating to the Alabama, all the members of 
the arbitration tribunal found that Great Britain had failed by "omis- 
sion" to fulfill its duties under rules one and three set out above. It 
was not so much that preventive measures were not employed, but 
that the ones taken were inadequate to satisfy the obligations under 
the duty. According to the documentary evidence, the attempt by 
British authorities to stop the ship's departure from port was a case of 
"too little and too late." Orders issued to detain the vessel were dis- 
patched at such a late date as to make their enforcement impossible. 
The tribunal concluded that the British efforts were "so imperfect as 
to lead to no result." 139 Moreover, when the Alabama later was ad- 
mitted to several ports in British colonies, "instead of being pro- 
ceeded against as it ought to have been in any and every port within 
British jurisdiction," 140 no action was taken. These dalliances and 
omissions, coupled with the full knowledge of British authorities, 
were sufficient evidence to support a finding that Great Britain had 
violated the rules governing the arbitration. 

The Alabama Claims arbitration strongly suggests that once a gov- 
ernment has notice, either from its own observations or from the 
complaints it receives from other states, that its territory is being 
used for the preparation of hostile acts, perfunctory efforts to stop 
these activities will not be sufficient to meet its duty under interna- 
tional law. 

It should be noted that, stricto sensu, the holding in the Alabama 
Claims arbitration is of limited application. The claims involved the 

exercised by neutral governments in exact proportion to the risks to which either of 
the belligerents may be exposed, from a failure to fulfill the obligations of neutrality 
on their part; and the circumstances out of which the facts constituting the 
subject-matter of the present controversy arose were of a nature to call for the exer- 
cise on the part of Her Britannic Majesty's Government of all possible solicitude for 
the observance of the rights and duties involved in the proclamation of neutrality 
issued by Her Majesty on the 13th day of May, 1861.' " 
Id. at 1067. 

137. Id. at 1061. 

138. Cf. text accompanying notes 79-106 supra (discussing negligence in failing to 
prevent local terrorism). 

139. 7 J.B. MOORE, supra note 132, at 1061. 

140. Id. 
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liability of a government for its acts as they affected one of two con- 
tending parties within another state, both parties having assumed the 
status of belligerents at the time. The claims advanced in the arbitra- 
tion, then, differ factually from claims which normally would arise in 
the context of terrorism. The Alabama Claims decision was based es- 
sentially on a narrowly defined theory of neutrality, rather than a 
general duty to abstain from activities which potentially might affect 
all states. Moreover, the "Rules" governing the claims were carefully 
drawn to cover only those instances in which neutral territory was 
being used for the construction, outfitting, arming, and giving of as- 
sistance to vessels of belligerents. Nevertheless, the Alabama Claims 
do serve as a starting point from which one can elaborate a theory of 
state responsibility governing matters of terrorism. As shall be seen 
below, 141 the duties there established served as a building block for 
the declaration of the League of Nations regarding terrorism after the 
assassination of King Alexander of Yugoslavia in 1934. 

b. The Texas Cattle Claims 

The Texas Cattle Claims, 142 decided by the American-Mexican 
Claims Commission established by Congress in 1942, 143 are perhaps 
the richest source of jurisprudence on the duty of a state to deny the 
use of its territory to private individuals as a seat for activities similar 
to terrorism. The claims involved essentially two types of activities 
which recurred between 1860-1875, both of which are of interest to 
the present inquiry. The first activity involved cross-border raids 
from Mexican territory by outlaws and military personnel made with 
the blessing of General Cortina, then the highest ranking official of 
the Mexican Government in the region. The second activity con- 
cerned raids in which the Kickapoos and other Indian tribes took 
part. The facts fit perfectly into the effort to ascertain the basis upon 
which state responsibility may be imposed for failure to prevent the 
use of national territory as a base for nonlocal terrorist activities. On 



141. See text accompanying note 152 infra. 

142. American-Mexican Claims Commission, Report to the Secretary of 
State 51 (1948); 8 Whiteman, Digest, supra note 88, at 749. As part of the Texas 
Cattle Claims, the American-Mexican Claims Commission also was called upon to 
evaluate a number of claims relating to injury and damage caused by the Mexican Army 
on United States territory as a result of the exercise of the right of self-defense. The 
Commission took the view that where injuries were "incidental" to the exercise of that 
right, "prompt atonement" was to be made in the form of compensation. AMERI- 
can-Mexjcan Claims Commission, supra at 68; 8 Whiteman, Digest, supra note 88, 
at 754. 

143. Settlement of Mexican Claims Act of 1942, ch. 766, § 2528, 56 Stat. 1058. 
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the one hand, the Texas Cattle Claims presented cases in which the 
government or its officials were more or less actively involved in the 
whole affair. On the other hand, there were cases in which no active 
involvement was found, but the state nevertheless neglected to stop 
ordinary individuals from committing the injurious act. 

In regard to the former, the American-Mexican Claims Commission 
ended its fact-finding with these conclusions: first, General Cortina 
was the leader of the "illegal enterprise"; second, the raids were not of 
a "sporadic nature," but rather bore all the signs of a general "condi- 
tion of outlawry" which had lasted some fifteen years; and third, the 
Mexican Government had admitted that the principal cause of the 
raids into the United States was Cortina's presence near the border. 
Yet "[notwithstanding such knowledge the Mexican Government de- 
layed for nearly seven years the taking of action necessary to terminate 
international wrongs." 144 With respect to the activities of the Kick- 
apoos, the Commission found that "the Mexican Government not only 
failed to take reasonable measures to put an end to the crimes against 
a friendly neighboring state but placed every obstacle in the attempt 
by the United States authorities to terminate the difficulty. . . ." 145 

These conclusions shed considerable light upon the extent of state 
responsibility for terrorist activities which originate in the territory of 
one state and are perpetrated in the territory of another state. The 
factual elements of state responsibility in the Texas Cattle Claims 
were numerous: the raids were "systematic and continuous"; they 
were "openly and notoriously organized" in Mexico; government offi- 
cials actually were "implicated" in them; although aware of the situa- 
tion over a long period of time, the Mexican Government neglected 
to take "the necessary action" to stop the raids and thus facilitated 
them; and Mexican officials failed to take "steps to prevent" the raids. 
A more detailed enumeration of the elements of a violation of inter- 
national law in this area would be hard to find. From these conclu- 
sions of fact, state responsibility rested on four legal grounds: 

(1) active participation of Mexican officials in the depredations; (2) per- 
mitting the use of Mexican territory as a base for wrongful operations 
against the United States and the citizens thereof, thus encouraging the 
wrongful acts; (3) negligence, over a long period of years, to prosecute 
or otherwise to discourage or prevent the raids; and, (4) failure to coop- 



144. American-Mexican Claims Commission, supra note 142, at 62; 8 Whiteman, 
Digest, supra note 88, at 751. 

145. American-Mexican Claims Commission, supra note 142, at 66; 8 Whiteman, 
Digest, supra note 88, at 752. 
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erate with the Government of the United States in the matter of ter- 
minating the condition in question. 146 

One possible interpretation of these legal grounds would require 
that they all be present in order to engage a state's responsibility. 
While having all the grounds present obviously would strengthen a 
claim, the presence of any one of them should be adequate to sub- 
stantiate a violation of international law. These elements do illustrate, 
however, the various levels of state involvement in nonlocal activities. 
Where state officials actively participate in nonlocal terrorist ac- 
tivities, responsibility runs directly to the state. The state also will be 
held responsible where it permits or acquiesces in the use of its ter- 
ritory as a base for terrorist operations. Such toleration would be evi- 
denced, for example, by a government's statements or actions indicat- 
ing that there will be no interference with terrorist planning and 
training within its territory. Where there is neither active participa- 
tion nor passive acquiescence, however, the test is one of negligence: 
did the state neglect its duty to prevent its territory from being used 
for the organization or commission of internationally wrongful acts by 
failing to take measures to bring an end to the activities? 

c. The League of Nations treatment of the 
assassination of King Alexander 
The assassination of King Alexander of Yugoslavia and the French 
Minister of Foreign Affairs in Marseilles on 9 October 1934, and the 
ensuing Yugoslav allegation that Hungary was responsible, are sig- 
nificant events insofar as state responsibility for acts of terrorism is 
concerned. 147 These events touched off some of the most intensive 
international efforts to define and codify the duty of a state to sup- 
press terrorism, especially with regard to the use of its territory as a 
springboard for terrorist acts in another state. The specificity of the 
statements made about the above events is particularly helpful. While 
previous attempts to establish the norms of state responsibility had 
treated the duty of prevention only generally, in the above debate 
the norms were given more specific consideration in the terrorism 
context. This debate, the pronouncements of the League of Nations, 
and the latter's subsequent formulation of the Convention for the 



146. American-Mexican Claims Commission, supra note 142, at 67; 8 Whiteman, 
Digest, supra note 88, at 753. 

147. For a brief note on the claims arising from the assassination, see Kuhn, The 
Complaint of Yugoslavia Against Hungary with Reference to the Assassination of King 
Alexander, 29 Am. J. Int'l L. 87 (1935). 
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Prevention and Punishment of Terrorism 148 contributed substantially 
to defining a state's duty to suppress terrorism. 

When presented with the question of whether states were under a 
duty to suppress activities which threatened the political or social 
order of another state, the Council of the League of Nations had little 
trouble answering in the affirmative. An unanimously adopted resolu- 
tion made clear that "it is the duty of every State neither to encour- 
age nor tolerate on its territory any terrorist activity with a political 
purpose . . . ." 149 Moreover, "every State must do all in its power to 
prevent and repress acts of this nature and must for this purpose lend 
its assistance to Governments which request it . . . ." 1S0 As to the 
involvement of the Hungarian Government in the assassinations, the 
resolution suggested that Hungary might "have incurred, at any rate 
through negligence, certain responsibilities relative to the acts con- 
nected with the preparation of the . . . crime." 151 

The statements by the League of Nations are comparable to the 
rulings in the Alabama Claims arbitration. In essence the League of 
Nations took the norms derived from that arbitration and applied 
them to the suppression of acts of terrorism, casting aside whatever 
restrictive features the neutrality doctrine imposed on the earlier 
precedent. 152 Two concepts, then, were given shape by the League. 
First, states have an obligation under international law to prevent 
activities within their borders which lead to terrorist acts in other 
states. Second, states which tolerate such activities are liable for them 
under state responsibility principles. For the first time, moreover, 
these concepts were applied to a situation in which terrorists made 
preparations in one state and carried out their plan in another state. 

One by-product of the troublesome Yugoslav-Hungarian dispute 
was the establishment of a special committee of experts to draft an 



148. 1 League of Nations O.J. 23 (1938). 

149. 12 League of Nations O.J. 1759 (1934) (emphasis added). 

150. Id. (emphasis added). 

151. Id. at 1760. 

Regarding the involvement of Hungary in the assassination of King Alexander and the 
French Foreign Minister, see F. GROSS, Violence IN POLITICS: TERROR AND 
Political Assassination in Eastern Europe and Russia (1972). Gross explains: 
After the coup d'etat of King Alexander of Yugoslavia, Aute Pavelich founded a 
fascist and terrorist Croat organization Hrvatsk Utasha (Croat Upriser). The party 
was organized along totalitarian lines. Their goal was the creation of a separate 
Croat state, carved out of Yugoslavia, to be sure a totalitarian Croatia. The Ustashis 
were supported by the Italian and Hungarian governments and had camps in both 
Hungary and Italy. From there they tried to organize raids into Yugoslavia. 
Id. at 65. 

152. See text accompanying notes 133 & 141 supra. 
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international agreement on the suppression of terrorism. This docu- 
ment, which became known as the Convention for the Prevention 
and Punishment of Terrorism (Convention on Terrorism), was 
adopted on 16 November 1937. 153 According to article 1(1), the Con- 
vention on Terrorism "reaffirmed" the precept of international law 
which makes it "the duty of every State to refrain from any act de- 
signed to encourage terrorist activities directed against another State 
and to prevent the acts in which such activities take shape." 154 These 
norms, however, failed to gain a place as rules of conventional inter- 
national law since only one state, India, ratified the Convention on 
Terrorism. 155 

3. Degree of state involvement in nonlocal terrorism 

a. Encouraging, tolerating, or acquiescing in the use 
of territory as a base for nonlocal terrorism 
Most incidents of transnational terrorism have involved the ques- 
tion of state responsibility for the acts of armed bands. 156 States con- 
stantly have been called upon to deal with complications which arise 
in such situations. The disputes have tended to focus on the degree 
of actual state involvement in the activities of groups of individuals. 
The experience in the mid-19th and early 20th centuries along the 
United States- Mexican border already has been discussed. 187 The 
Caroline Case 156 involved a similar dispute. In that incident, a band 
of men apparently acting under the aegis of British authority crossed 
into United States territory to destroy a vessel which had been used 
to supply and arm a group of men who had taken possession of a 



153. 1 League of Nations O.J. 23 (1938). 

154. L.N. Doc. C/94/M/47 Annex 4, at 196-97 (V. 1938) (emphasis added). 

155. Nonetheless, 24 states signed the convention. See Franck & Lockwood, supra 
note 14, at 70. Some semblance of the language of the 1937 Convention on Terrorism 
found its way into the recently formulated United Nations Convention on the Preven- 
tion and Punishment of Crimes Against Internationally Protected Persons, Including 
Diplomatic Agents, G.A. Res. 3166, 28 U.N. GAOR, Supp. (No. 30) 146, U.N. Doc. A/9030 
(1973). 

156. "Armed bands" has been defined as a "term designating an irresponsible group 
of individuals who invade foreign territory and commit hostile acts upon persons and 
property by methods or in circumstances different from those of normal warfare." M. 
Garcia-Mora, International Responsibility for Hostile Acts of Private 
Persons Against Foreign States 109 (1962). 

157. See text accompanying notes 67-69, 74-76, 92-98 supra. 

158. 2 J.B. Moore, supra note 132, at 412. 

For a thorough discussion of the case, see Jennings, The Caroline and McLeod Cases, 
32 AM. J. Int'l L. 82 (1938). 
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British island near Buffalo during the Canadian rebellion of 1837. The 
justification for the raid was one of self-defense, since United States 
territory was being used to furnish logistical support for the activities 
of rebels in Canada. 

At a later date, individuals who took part in the raid were ap- 
prehended in New York and threatened with prosecution. At that 
point Great Britain and the United States became enmeshed in 
lengthy discussions concerning the culpability of the individuals who 
participated in the raid under the criminal law of New York. Among 
the correspondence concerning one McLeod is found the following 
statement by Great Britain: 

The principle of International Law that an individual doing an hostile 
act authorized or ratified by the Government of which he is a Member 
[scilicet, a subject] cannot be held individually answerable as a private 
. . . malefactor, but that the Act becomes one for which the State to 
which he belongs is in such case alone responsible, is a principle too 
well established to be now controverted. 159 

While relying upon the concept of self-defense to justify the hostile 
act in question, the principle maintained by the British Government 
is broad enough to render a state liable under international law 
should the acts it sponsors or condones be of a terrorist nature. 

Since World War II, there have been numerous prominent inci- 
dents involving alleged government connivance in the activities of 
"armed bands." One of the more illustrative is the Greek complaint 
before the First Committee of the General Assembly of the United 
Nations, during its Second to Fifth Sessions, about attempts made 
from outside Greece to undermine its political independence. Greece 
alleged that some of her northern neighbors had given aid to guerril- 
las who were seeking to overthrow the Greek Government. None of 
the representatives challenged the underlying proposition that the 
giving of such assistance, if proven, would be a violation of interna- 
tional law and a breach of the United Nations Charter. Nevertheless, 
those governments accused, Albania and Bulgaria, asserted that they 
had complied with their international duty by disarming and impris- 
oning individuals found within their territories who were attempting 
to subvert the government of Greece. 160 In the end, the allegation 
could not be established. 

Becent British practice provides other examples which by and large 



159. Letter of Nov. 20, 1854, reprinted in 2 A. McNair, International Law 
Opinions 230 (1956). 

160. 3 U.N. GAOR 294 (1948) (Bulgaria); id. at 332 (Albania). 
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offer more insights into the factual problems involved than into the 
relevant legal norms governing state responsibility for nonlocal ter- 
rorism. In late January 1962, for instance, an armed group of thirty 
Guatemalan civilians crossed the border into British Honduras and 
hoisted their flag. British troops were sent to drive them out and 
successfully accomplished this mission, in the process capturing sev- 
eral Guatemalans who subsequently were prosecuted by the British 
authorities. The British Government, while protesting the incursion, 
made no formal claim, and the Guatemalan Government gave the 
assurance that it would "take all possible steps to prevent a repeti- 
tion" of the event. 161 An implicit understanding seems to have ex- 
isted between the two governments that state responsibility would 
not arise simply because the individuals came from Guatemala. 

A different factual problem is demonstrated by Great Britain's pro- 
test during 1964 against Egypt's involvement in bombings in Aden. 
The British argued that the wide circulation given by the Cairo press 
and radio to the Liberation Front's activities and its appeals to open 
violence established government complicity. 162 Egypt not unexpect- 
edly denied any formal connection with the Liberation Front in Aden 
and disclaimed any responsibility for the bombings. 163 

In the early 1950s, the United Nations General Assembly asked the 
International Law Commission to prepare a text of offenses which 
would bring about liability on the part of states, a request which pro- 
duced the Draft Code of Offences Against the Peace and Security of 
Mankind. 164 Article 2(4) of the draft code made it an offense for a 
state to encourage "armed bands" to make "incursions into the terri- 
tory of another State," or even to tolerate the use of its territory "as a 
base of operations or as a point of departure for incursions." 165 Article 
2(5) prohibited "activities calculated to foment civil strife." 166 Article 
2(6) contained the most specific reference to terrorism. It proscribed: 
"The undertaking or encouragement by the authorities of a State of 



161. [1962-1] The Contemporary Practice of the United Kingdom in the 
Field of International Law 54 (E. Lauterpacht ed. 1962). 

162. Oppenheim takes the view that states have no duty to suppress propaganda 
generated by private persons directed at foreign governments. 1 L. Oppenheim, supra 
note 8, at 260. Other authorities take a wider view of the duty to restrain propaganda. 
See D. Bowett, Self-Defence in International Law 49-50 (1958). See generally B. 
Murty, Propaganda and World Public Order: The Legal Regulation of the 
Ideological Instrument of Coercion (1968). 

163. [1964-11] British Practice in International Law 185 (E. Lauterpacht ed. 
1966). 

164. [1950] 2 Y.B. Int'l L. Comm'n 249, U.N. Doc. A/CN.4/19 + Add. 1 & 2. 

165. [1954] 2 Y.B. Int'l L. Comm'n 150, U.N. Doc. A/2693. 

166. Id. 
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terrorist activities in another State, or the toleration by the au- 
thorities of a State of organized activities calculated to carry out ter- 
rorist acts in another State." 167 It should be kept in mind, of course, 
that the draft code generally was regarded as a statement de lege 
ferenda. Nevertheless, the language of article 2(6) would appear to 
reflect customary international law. After surveying various forms of 
post- World War II state practice, Professor Brownlie concludes that, 
although state practice is "not very coherent in its legal context," it 
demonstrates at a minimum "that State complicity in incursions by 
armed bands or toleration of activities of such bands operating from 
national territory is 'unlawful' . . . ." 168 His observation is a sound 
one and should be expanded to cover acts of terrorism as well. 

Given the existence of state responsibility norms on which a claim 
can be based for failure to prevent the use of territory for terrorist 
activities, the difficulties inherent in producing sufficient factual data 
to support such a claim next must be faced. Perhaps an example 
would best illustrate the political and factual realities of attempts to 
establish state responsibility. Israel's justification of the Beirut raid in 
1968 before the United Nations Security Council, although specifi- 
cally grounded on the law of reprisal, is a good example. 169 Israel 
failed in its bid to demonstrate any linkage between Lebanon and the 
two Arab members of the Popular Front for the Liberation of Pales- 
tine (PFLP) who allegedly had flown from Beirut to Athens to attack 
an El Al airliner there. One of Israel's arguments to justify the Beirut 
reprisal was that Lebanon was "assisting and abetting acts of warfare, 
violence, and terror by irregular forces and organizations." 170 The 
Security Council failed to reach that conclusion because the allega- 
tions were too general and basically unsubstantiated. 171 Had Israel 
produced sufficient specific proof of the link between the activities of 
the PFLP and Lebanon, either in the way of complicity or negli- 
gence, it would have augured well for its claim. Israel was unable to 
do so, however, and the fact that the attack was carried out by indi- 



167. Id. at 151. 

168. Brownlie, supra note 130, at 729. 

169. Compare Falk, The Beirut Raid and the International Law of Retaliation, 63 
Am. J. Int'l L. 415 (1969), with Blum, The Beirut Raid and the International Double 
Standard: A Reply to Professor Richard A. Falk, 64 Am. J. Int'l L. 73 (1970). 

170. Letter from the representative of Israel to the President of the United Nations 
Security Council (Dec. 29, 1968), reprinted in 23 U.N. SCOR, Supp. (Oct.-Dec. 1968) 
180, U.N. Doc. S/8946 (1968). 

171. The United States delegate is reported to have said: "Nothing that we have 
heard has convinced us that the Government of Lebanon is responsible for the occur- 
rence in Athens." 23 U.N. SCOR (1460th mtg.) 6, U.N. Doc. S/p.v. 1460 (1968). 
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viduals coming from Lebanon was not enough in itself to render 
Lebanon responsible and hence justify Israel's action. 

b. Negligence in the prevention of use of territory 
as a base for nonlocal terrorism 

The duty discussed in this subsection relates not to refraining from 
encouraging the use of territory for terrorist operations, but to taking 
active steps to ensure that individuals who are engaged in such ac- 
tivities are prevented from doing so. 

During the early part of World War I, the British Government 
protested to the United States that its territories were being used for 
the conjuring up of "intrigues" against British possessions in China. 
Great Britain stated that it could not regard the "negligence of the 
United States as being compatible with the duties of a neutral 
power." 172 After receiving the complaint, the United States investi- 
gated the allegations and found that although the individuals involved 
in the intrigues had sailed from United States ports there was no 
evidence that they had formed, in violation of United States law, 
military expeditions from those ports, nor had they been supplied 
with arms and ammunition in the United States. 173 The incident con- 
tained obvious echoes of the duties subscribed to by the two coun- 
tries as a result of the Alabama Claims arbitration. 174 

This incident raises the question of what steps a state must take to 
fulfill its duty to prevent nonlocal terrorism. A fairly significant 
number of states have neutrality laws in force which not only assist 
them in complying with the duty to prevent the use of their territory 
for terrorist operations, but also afford them a ready means of demon- 
strating vigilance in attempting to meet that duty. 175 The relevant 
Venezuelan law, codified in article 154 of the Penal Code of 1926, 
while more broadly drawn than its counterpart in the United 
States, 176 is illustrative of such laws. It provides, inter alia: 



172. 7 G. Hackworth, supra note 30, at 401. 

173. Id. Before reviewing the material discussed in the text, Hackworth asserted: 
"Neutral territory must not be used as a base from which military expeditions set forth 
or military enterprises are carried on against another state." Id. at 396-97. 

174. See text accompanying notes 132-41 supra. 

175. See generally Collection of Neutrality Laws, Regulations and 
Treaties of Various Countries (F. Deak & P. Jessup eds. 1939) [hereinafter cited as 
Collection of Neutrality Laws]. 

176. 18 U.S.C. $ 960 (1970). The statute reads in part: 

Whoever, within the United States, knowingly begins or sets on foot or provides 
or prepares a means for or furnishes the money for, or takes part in, any military or 
naval expedition or enterprise to be carried on from thence against the territory or 
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Venezuelan nationals and aliens who recruit troops or accumulate arms, 
or form revolutionary councils (juntas) or prepare expeditions in Ven- 
ezuela or who leave the territory of the Republic with manifest hostility 
for the purpose of attacking or invading the territory of a friendly or 
neutral nation shall be punished . . . . 177 

Not infrequently, laws setting out the obligations of a state relating to 
neutrality and the preparation of military enterprises state that their 
violation is "contrary to the laws of nations." 178 In Brownlie's words, 
the substance of such laws may be "viewed as a legal duty [under 
international law] as well as a matter of avoiding complications in 
relations with other States." 179 

Incidents during the Mexican revolution relating to the use of 
United States territory are illustrative of how states have interpreted 
their duty to prevent such activities. For the United States, the issue 
of whether to attempt to stop Mexican revolutionaries from drifting 
back and forth across the border turned not only on whether the 
United States was under a duty to do so at international law, but also 
on the interpretation of the neutrality statute in force at the time. 
That law made it a federal crime to "set on foot" military expeditions 
within the United States designed to create rebellions elsewhere. 180 
The Department of State reasoned that the sale of arms to Mexican 
rebels, when not related to the actual outfitting of a military expedi- 
tion, was not a criminal offense. 181 Moreover, with regard to the 
passage of men from United States territory into Mexico, the De- 
partment of State contended that "there is no rule of international 
law requiring, and no local Federal statute that would permit Federal 
Officials of this Government to prevent the passage into foreign ter- 
ritory of unarmed and unorganized men either singly or in 
groups." 182 



dominion of any foreign prince or state, or of any colony, district, or people with 
whom the United States is at peace [commits a felony]. 

177. Collection of Neutrality Laws, supra note 175, at 1289. The Venezuelan 
law takes on new life in light of the October 1976 bombing of a Cuban airliner off 
Barbados. See note 124 supra. 

178. Collection of Neutrality Laws, supra note 175, at 1173 (Proclamation of 
March 24, 1794, No. 4, 11 Stat 753). Issued by George Washington, this neutrality proc- 
lamation admonished citizens in Kentucky to avoid unlawful enlistments for the pur- 
pose of invading nations at peace with the United States. 

179. Brownlie, supra note 130, at 724. 

180. Act of March 4, 1909, ch. 321, § 13, 35 Stat. 1090 (1909) (current version at 18 
U.S.C. § 960 (1970)). See note 176 supra. 

181. 2 G. Hackworth, supra note 30, at 334-35, 337-38. 

182. Letter from Secretary of State Knox to Ambassador de Zamacona (June 7, 1917), 
reprinted in 2 G. Hackworth, supra note 30, at 34. 
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Despite the position taken by the Department of State, the United 
States did attempt to prosecute under its neutrality statutes such vio- 
lations as it thought came within the definition of the law. Gandara 
v. United States 163 contains some insights into the approach taken by 
the executive and judicial branches to the neutrality statute. There 
the defendant was tried and convicted of selling arms in Tucson, 
Arizona, to Yaqui Indians who for some years had been carrying on 
an insurrection in Mexico. The Court of Appeals for the Ninth Circuit' 
upheld the conviction on the ground that the Yaquis had come to 
Tucson to find a new source of supplies. In the court's view, once the 
Yaquis had secured arms they became an "organized unit," 184 a mili- 
tary expedition which was destined to move from a neutral 
territory — in this case the United States — and thus the case came 
within the provisions of the statute. As Gandara had helped the Ya- 
quis by supplying them with arms and ammunition to "set them on 
foot," he was guilty of a violation of the neutrality statute. Thus, 
whereas sale for export to a few individuals appears to have been 
permissible, sale directly to a group which was gathering resources 
for a cross-border raid was not. The test was whether the band came 
into United States territory to receive the arms and to organize them- 
selves there as a group. The distinction drawn was that where United 
States territory was used as the site for arming the rebels for an in- 
cursion into a foreign territory, a violation of the statute occurred and 
thus the United States considered itself obliged to prosecute the 
guilty parties. Where the territory of the United States was used 
merely as the point of departure for the shipment of arms, no statu- 
tory violation was thought to have occurred. 185 

In attempting to ascertain whether a state has breached its interna- 
tional duty some consideration must be given to its ability to prevent 
terrorist activities. As Garcia-Mora has stated, "present law clearly 
says that whether a state is to prevent the formation of a hostile ex- 
pedition is inevitably limited by the capacity of the state, which must 
be interpreted as being as far as possibilities will reasonably 
permit." 186 Incidents relating to the civil war in Yemen generated 
considerable practice on this point. In 1963 the British Government 



183. 33 F.2d 394 (9th Cir. 1929), cert, denied, 280 U.S. 612 (1930). 

184. Id. at 395. 

185. United States v. Trumbull, 48 F. 99 (S.D. Cal. 1891). The court in Trumbull 
ruled that "the sending of a ship from Chili [sic] to the United States, to take on board 
arms and ammunition purchased in this country, and carry them back to Chili [sic] is 
not . . . providing . . . the means for any military expedition . . . within the meaning of 
[the neutrality statute]." Id. at 103. 

186. M. Garcia-Mora, supra note 156, at 63. 
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adopted the position, in conformity with its non-intervention policy, 
of not permitting the use of the territory of the Federation of South 
Arabia by either side in the Yemeni civil war "as a springboard for an 
attack on the other side." 187 Yet, when inquiries were made in 1964 
about its ability to stop gunrunning to Yemen, Great Britain replied: 
"[T]he nature of the country and the ill-defined border between the 
Yemen and the Federation of South Arabia make it quite impossible 
to control." 188 

Article 13(1) of the Sohn and Baxter draft convention speaks of the 
duty of a state to "exercise due diligence" in protecting aliens by the 
use of "preventative or deterrent measures" to suppress criminal acts 
of individuals. 189 The language of their explanatory note is of interest. 
The authors assert: 

A State not only has a duty to protect the aliens which are within its 
own territory, but it likewise has an obligation to protect aliens in the 
territory of other States from wrongful acts which may have their origin 
within territory under its control. A State is thus under an obligation to 
see to it that bands of bandits and marauders do not organize them- 
selves within its territory and then cross its borders in order to do vio- 
lence to the inhabitants of adjacent States. 190 

The test to be applied in determining whether a state has fulfilled its 
obligation is again essentially the test of "due diligence." 

A basic assumption underlying arguments sometimes advanced in 
cases involving transnational terrorism is that states from whence ter- 
rorists come should incur responsibility for their acts because as 
sovereign states they can prevent such activities. Bowett calls this as- 
sumption into question and concludes that it is "unrealistic" when ap- 
plied to certain contemporary situations. 191 Indeed, one may envision 
two situations in which it actually may be false. The first would be 
where in theory a government has the power needed to prevent the 
use of its territory for the perpetration of acts of terrorism in other 
states but, in view of popular sentiment, is unable to take measures 
which would curb such activities effectively. To do so would be tanta- 
mount to political suicide. The second situation would be where the 
state is totally incapacitated, in view of its resources and the size of its 



187. [19(53-1] British Practice in International law 26 (E. Lauterpacht ed. 
1964). Likewise, it forbade the use of Hong Kong as part of a pipeline for the flow of 
explosives and napalm from Formosa to Southern China. Id. at 25. 

188. [1964-11] British Practice in International Law 187 (E. Lauterpacht ed. 
1966). 

189. See text accompanying notes 41-42 supra. 

190. L. Sohn & R. Baxter, Convention, supra note 42, at 137. 
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territory, possessing no means of its own to oust the terrorist groups. 
While in the first instance the state may be unable politically to oust 
the terrorists, that sort of inability is not the type of incapacity which 
would immunize it from responsibility. Indeed, it is precisely this sort 
of factual setting to which the norms of state responsibility can be ap- 
plied. The second situation, where a state actually has no ability to 
stop terrorists, foreign or otherwise, and might well have to risk dis- 
integration in order to protect aliens, is another matter. When no 
reasonable possibilities exist for preventing the activities, it may 
be proper to conclude that "[i]mmunity follows inability." 192 Eagleton 
has noted, however, that numerous awards have been assessed 
against states "on the ground that they had failed in their duties, 
even when they were incapable of performing them." 193 

4. The pronouncements of the United Nations 

In determining the character of the customary international law 
duty which is imposed on states not to allow their territories to be 
used for terrorist activities, the United Nations resolutions of the past 
few years cannot be ignored, especially since they may indicate the 
direction in which international law is moving in this area of state 
responsibility. 

a. The Declaration on Friendly Relations 

In 1970, after years of arduous debate, the United Nations General 
Assembly approved by consensus the Declaration on Principles of In- 
ternational Law Concerning Friendly Relations and Co-Operation 
Among States In Accordance with the Charter of the United Nations 
(Declaration on Friendly Relations). 194 It was the product of a special 
committee whose task was to establish seven fundamental precepts of 
international law. At least two statements in the Declaration on 
Friendly Relations are relevant to the present discussion; both state- 



191. Bowett, Reprisals Involving Recourse to Armed Force, 66 Am. J. Int'l L. 1, 20 
(1972). See text accompanying notes 90-98 supra. 

192. Otto Kummerow Case (Germany v. Venezuela), J. Ralston, supra note 71, at 
526, 559. 

The commission ruled that no liability could be imposed on Venezuela for acts by 
revolutionaries during the civil war because the revolution had gone beyond the control 
of the titular government. Therefore, under the circumstances it would be an unjust 
expectation and contrary to principles of international law to hold the government re- 
sponsible. Id. 

193. C. Eagleton, supra note 65, at 90. 

194. G.A. Res. 2625, 25 U.N. GAOR, Supp. (No. 28) 121, U.N. Doc. A/8028 (1970). 
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ments appear as part of the elaboration of the principle relating to the 
use of force. The first declares: 

Every State has the duty to refrain from organizing or encouraging the 
organization of irregular forces or armed bands, including mercenaries, 
for incursion into the territory of another State. 195 

The second states: 

Every State has the duty to refrain from organizing, instigating, assist- 
ing, or participating in acts of civil strife or terrorist acts in another 
State or acquiescing in organized activities within its territories directed 
towards the commission of such acts, when the acts referred to in the 
present paragraph involve the threat or use of force. 196 

One preliminary problem with the Declaration on Friendly Rela- 
tions is its status under international law. 197 Rosenstock, a member of 
the United States delegation, has suggested that, between the two 
poles of being a mere recommendation or a binding statement of 
legal rules, the Delaration on Friendly Relations may be closer to the 
latter. 198 As a statement of international law, its significance is under- 
lined by the intimate connection between its seven guiding principles 
and the United Nations Charter from which they were derived. 
Rosenstock further observes that the Declaration on Friendly Rela- 
tions, addressed to "Every State," represents a restatement of the 
United Nations Charter, the rules of which now can be said to be 
binding on all states. 199 

What the Declaration on Friendly Relations establishes substan- 
tively in regard to transnational terrorism, however, is the central 
issue here. The language of the first principle set out above seems 
clear; it places upon "Every State" the duty to refrain from abetting 
terrorist activities in any way. Moreover, the Declaration on Friendly 
Relations goes beyond placing restrictions on the affirmative acts of 
states, since under it states also may not "acquiesce" in the use of 
their territory by terrorists. These provisions, then, establish that 



195. Id. at 123. 

196. Id. 

197. See generally J. Castaneda, Legal Effects of United Nations Resolu- 
tions (1969); R. Higgins, The Development of International Law Through 
the Political Organs of the United Nations (1963); Falk, On the Quasi-Legis- 
lative Competence of the General Assembly, 60 Am. J. Int'l L. 782 (1966). 

198. Rosenstock, The Declaration of Principles of International Law Concerning 
Friendly Relations: A Survey, 65 Am. J. Int'l L. 713, 714-15 (1971). 

199. Id. at 717. 
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states are not to aid or abet terrorists either within or without their 
territory. 200 

Statements made in the Sixth Committee and special committee 
proceedings concerning the Declaration on Friendly Relations neces- 
sarily reflect a given state's understanding of its meaning and should 
be considered as travaux preparatoires , 201 Therefore, a Syrian qualifi- 
cation seems significant, not for acts it would include but for acts it 
would exclude from the declaration's coverage. The Syrian delegate 
stated that the Declaration on Friendly Relations was not applicable 
to Palestinian terrorist raids into Israel supported by Arab states. The 
theory behind this qualification was that the Palestinians were fight- 
ing a "resistance" battle for occupied territories. 202 The Syrian qual- 
ification raises the troublesome and very complex issue of how to 
lessen the tension between the duty to refrain from the use or threat 
of force and the right of self-determination. This tension necessarily 
complicates the issue of state responsibility. 

In short, the Declaration on Friendly Relations may be taken as 
reflecting norms of international law against which the behavior of 
states may be evaluated. Yet one cannot ignore the reservations ex- 
pressed by states such as Syria to the applicability of the Declaration 
on Friendly Relations in certain contexts. Keeping those specific ex- 
ceptions in mind, states may be considered to have subscribed to 
norms which require them to refrain from supporting terrorist ac- 
tivities affecting other states. 

b. The Definition of Aggression 

After several decades of discussion and debate, the United Nations 
General Assembly in 1974 adopted by consensus a Definition of 
Aggression. 203 Its usefulness to this study is limited by its purpose. 
At first glance, article 3(g) 204 would seem to have some application in 
the terrorist context. That article defines aggression as "[t]he sending 
by or on behalf of a State of armed bands, groups, irregulars or mer- 
cenaries, which carry out acts of armed force against another State of 
such gravity as to amount to the acts listed above, or its substantial 



200. The Declaration on Friendly Relations left some important questions unan- 
swered. For instance, it does not say what is and what is not terrorism. See generally 
note 1 & accompanying text supra. 

201. Rusk, The 25th U.N. General Assembly and the Use of Force, 2 Ga. J. Int'l & 
Comp. L. 19, 31 (1972). 

202. See 24 U.N. GAOR 297, U.N. Doc. A/L.6/SR. 1160 (1969) (remarks of Mr. El- 
Attrash of Syria). 

203. G.A. Res. 3314, 29 U.N. GAOR, Supp. (No. 31) 142, U.N. Doc. A/9631 (1974). 

204. Id. at 143. 
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involvement therein." 205 Yet, on further scrutiny, this definition 
seems to create more problems than it solves. 

In the first place, while article 3(g) covers instances of actual state 
involvement in what may be construed as terrorist activities, it would 
apply only to the "sending by or on behalf of a State" of groups 
against other states. During the struggle to achieve consensus on this 
paragraph, which drew its original inspiration from a provision in the 
Declaration on Friendly Relations, 206 such specific words as "organiz- 
ing," "encouraging," "knowing acquiescence in," "assistance to" 
armed bands fell by the wayside in favor of the more objective but 
also more limited standard of "sending." 207 Thus, while the Defini- 
tion of Aggression may be more succinct, its coverage is more narrow 
and is sure to create confusion when compared with the Declaration 
on Friendly Relations. Secondly, nothing helpful is said about ac- 
quiescing in the use of territory for terrorist purposes. Granted article 
3(f) does speak of the situation where one state puts its territory "at 
the disposal of" another state, 208 but that language would not cover 
the typical terrorist situation, since terrorists usually are ordinary in- 
dividuals and not representatives of a state. Third, insofar as the De- 
finition of Aggression deals with the actual involvement of states in 
aggression (including, one may assume, acts of terrorism), it 
only speaks to the issue of state involvement or complicity. The Def- 
inition of Aggression is of little help on the subject of the negligence 
of states. Moreover, it ignores the difficulties which arise where the 
state lacks the knowledge or the ability to curb terrorist activities 
originating from within its territory. It does reinforce, however, the 
adequately established notion that acts of state terrorism will give rise 
to international responsibility. 

c. The Convention on the Protection of Diplomats 

Although in practice the duties arising under it relate to the pro- 
tection of a special class of people, the normative statement set out in 
the recently formulated Convention on the Prevention and Punish- 
ment of Crimes Against Diplomatic Agents and Other Internationally 
Protected Persons (Convention on the Protection of Diplomats) 209 is 



205. Id. 

206. See text accompanying notes 194-96 supra. 

207. 2 B. Ferencz, Defining International Aggression 39 (1975). 

208. Article 3(f) of the Definition of Aggression characterizes as an act of aggression: 
"The action of a State in allowing its territory which it has placed at the disposal of another 
State, to be used by that other State for perpetrating an act of aggression against a third 
State." G.A. Res. 3314, 29 U.N. GAOR, Supp. (No. 31) 143, U.N. Doc. A/9631 (1974). 

209. G.A. Res. 3166, 28 U.N. GAOR, Supp. (No. 30) 146, U.N. Doc. A/9030 (1973). 
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another significant contribution to the clarification of the duty to pre- 
vent terrorism. The states parties under article 4(a) assume responsi- 
bility for "taking all practicable measures to prevent preparations in 
their respective territories for the commission of [terrorist] crimes 
within or outside their territories." 210 The formulation in the Conven- 
tion on the Protection of Diplomats can be taken as a reflection of the 
developing customary norms relating to terrorism. 

In conclusion, the work of the United Nations has reinforced the 
validity of the principles which govern state responsibility for ter- 
rorism. Its efforts have helped to restate the norms. By themselves, 
however, such efforts may not support the bringing of claims based 
upon terrorist acts. That is not overly crucial, for, as has been noted 
above, 211 such claims and the legal principles on which they rest 
have become well-established under customary international law. 

5. Summary and analysis 

Whether a state will be responsible for terrorist activities originat- 
ing from within its boundaries depends on the factual setting of the 
incident. It is certain that the standard of liability to be applied is not 
a per se rule: a state is not responsible for all terrorist activities of 
ordinary individuals within its borders. Indeed, there is considerable 
resistance to fashioning a rule of state responsibility on such a theory. 
When discussions began in the United Nations concerning transna- 
tional terrorism, the position taken by the Soviet Union was illustra- 



The Organization of American States Convention to Prevent and Punish Acts of Ter- 
rorism (OAS Convention) appears to be the first multilateral treaty which speaks di- 
rectly to the issue of permitting the use of territory as a base for terrorist operations in 
another state. In article 8 the parties to that convention agree: 
To take all measures within their power, and in conformity with their own laws, to 
prevent and impede the preparations in their respective territories of [kidnapping, 
murder, assaults against the life or personal integrity, and extortion in connection 
with these crimes] that are to be carried out in the territory of another contracting 
State. 

Convention to Prevent and Punish the Acts of Terrorism Taking the Form of Crimes 
Against Persons and Related Extortion That Are of International Significance, Feb. 2, 
1971, T.I.A.S. No. 8413, O.A.S. Doc. AG/88 rev. 1 (1971), reprinted in 64 Dep't State 
Bull. 231 (1971), and in 10 Int'l Legal Materials 255 (1971). The 13 signatories are 
Colombia, Costa Rica, Dominican Republic, El Salvador, Honduras, Jamaica, Mexico, 
Nicaragua, Panama, Trinidad and Tobago, United States, Uruguay, and Venezuela. Yet, 
inasmuch as the OAS Convention applies only to injuries to persons owed a special 
duty of protection (diplomats), the duty does not cover those persons who are most often 
the targets or victims of such crimes, namely, ordinary aliens. 

210. G.A. Res. 3166, 28 U.N. GAOR, Supp. (No. 30) 147, U.N. Doc. A/9030 (1973) 
(emphasis added). 

211. See text accompanying notes 107-18, 125-93 supra. 
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tive of this view. Soviet Ambassador Malik stated that the Soviet 
delegation had already "stressed the inadmissibility of putting on the 
same footing, from the point of view of international law and respon- 
sibility, acts of terrorism committed by private groups of persons rep- 
resenting not States but only themselves and acts of aggression or- 
ganized, planned and sanctioned by the Government of a State." 212 
Malik's observation has considerable merit. Certainly it would be 
unwise to assert, without careful and explicit elaboration, a theory 
under which states are held responsible for all terrorist acts of ordi- 
nary individuals. Yet Malik's observation must not be taken to mean 
that under no circumstances will a state be held responsible for ter- 
rorist acts of individuals, for that should not be, and of course is not, 
the case. As explained above, 213 where a state either involves itself 
actively in injurious activities or fails to fulfill its duty to prevent in- 
juries therefrom, it incurs responsibility. Where states give support 
to nonlocal terrorism by permitting individuals to use their territory 
as bases for their operations, such states are engaging in unlawful 
conduct. 

If the prevention of terrorist planning and training within their 
boundaries is a duty of states, breach of that duty would consist of 
the following four elements: first, knowledge or notice that the territ- 
ory is being used as a base for terrorist operations (such knowledge 
may come by way of a complaint from another state or by virtue of 
the open and notorious nature of the terrorist activity); second, failure 
to exercise "due diligence" in curbing the activities once knowledge 
of the activities is acquired (at this point one of the features of the 
state's duty may be to apprehend and punish those persons involved 
in terrorist intrigues); third, omission in the exercise of the duty or 
inaction on the part of the state (this default may arise as a form of 
toleration or acquiescence on the part of the state in the use of its 
territory); and fourth, injury suffered by persons in another state (the 
injury would be evidence of the state's failure to live up to its duty, 
though not entirely dispositive of the question). The four elements 
relate to the duty as measured by the standard of "due diligence." 

Saying that states are under a duty to exercise "due diligence" in 



212. 27 U.N. SCOR (1662d mtg.) 5, U.N. Doc. S/p.v. 1662 (1972). Compare Huber's 
earlier remark: "Responsibility for the action or inaction of the public authorities is 
quite different from responsibility for acts imputable to individuals outside the influ- 
ence of or openly hostile to the authorities . . . ." British Property in Spanish Morocco 
Case, 2 R. Int'l Arb. Awards 615, 642 (1925) (authors' translation). See text accompany- 
ing notes 27-29 supra. 

213. See text accompanying notes 63-118, 156-211 supra. 
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preventing the use of their territories for terrorist bases is relatively 
simple; proving that a state is in breach of that duty is quite another 
matter. Many distinctions must be made concerning the relationship 
between the state and the perpetrators of terrorist acts, since a 
number of different legal issues arise as this relationship varies. For 
example, the following questions must be carefully considered and 
answered: what was the origin of the terrorists' training; from whom 
was it received; what was their relationship to the state from whose 
territory they operated? (The difference between the Palestine Liber- 
ation Organization (PLO) and the Baader-Meinhof gang under inter- 
national law may be illustrative). Moreover, there are questions 
which arise about the status of the so-called "host government": what 
was the relationship between the state from which the terrorists came 
and the target state; what was the nature or character of the specific 
target of the act; what was the nature and purpose of the act? 

In short, states have a duty to refrain from allowing their territories 
to be used as bases for terrorist activities in other states, subject to 
the conditions set out above. Since the subject has been clouded by 
other factors in the past, such as the right of self-determination, it 
often may be difficult to bring a successful claim on such a basis. 
Yet, as Huber has stated, "a State cannot require another State, the 
interests of whose nationals have been injured, to remain indifferent 
if possibilities of providing assistance are, without good cause, clearly 
neglected or if the authorities, having been alerted in good time, fail 
to take preventive action . . . ," 214 The difficulty lies in finding ways 
to make states live up to their duty in this area or accept interna- 
tional responsibility for failure to do so. 

III. State Responsibility for Failure to Apprehend, 
Punish, or Extradite Terrorists 
While the acts of terrorists are usually front page material, word of 
their prosecution, punishment, or release — especially the latter — 
rarely is thought to be newsworthy. Unfortunately, it is increasingly 
common for states to adopt, either voluntarily or under threats of addi- 
tional terrorist acts, a lenient policy toward the punishment of terror- 
ists. While undeniably justified, the widespread indignation over the 
recent release by France of Abu Daoud, the Palestinian terrorist leader 
allegedly responsible for the deaths of the Israeli Olympic athletes in 
Munich, 215 was nevertheless somewhat selective. "Of the more than 



214. British Property in Spanish Morocco Case, 2 R. Int'l Arb. Awards 615, 642 
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150 Palestinian terrorists who have been arrested in Western Europe 
in the past five years," Dr. Pierre has written, "all but nine . . . have 
been quietly released with or without trial." 216 

Examples of leniency in punishing terrorists are plentiful. Presi- 
dent Makarios is reported to have set free the eight Arab terrorists 
who, after attacking an Israeli plane in Cyprus on 9 April 1973, were 
sentenced to serve seven years in prison. 217 He did so, it is reported, 
in the hope that Cyprus would not be drawn into the Middle East 
conflict. 218 In the Rome airport incident, the two Arabs who unsuc- 
cessfully attacked Israeli passengers were arrested on 4 April 1973, 
but subsequently they were released and sent to Lebanon. 219 Later 
in 1973, two of five terrorists who were thwarted in their attempt to 
shoot down an Israeli airliner at Rome were released on their own 
recognizance pending trial before an Italian court. It came as no sur- 
prise that they immediately fled the jurisdiction. 220 

Two of the more notorious examples of leniency in punishing ter- 
rorists involved United States citizens and their property. The first 
incident took place in Khartoum, Sudan. On 2 March 1973, a group 
of eight Rlack September terrorists seized the Saudi Arabian Embassy 
and took hostages. 221 Before surrendering to local authorities, they 
murdered the United States Ambassador, one of his attaches, and a 
Belgian attache. All eight terrorists were arrested, charged with mur- 
der, and tried under Sudanese law. On 24 June 1974, they were 
convicted and sentenced to life imprisonment. The following day 
President Nimiery commuted their sentences to 7 years and ordered 
them turned over to the PLO. 222 The second incident arose out of 



of requests from Israel and Germany that Daoud be detained pending formal extradition 
proceedings); id., Jan. 13, 1977, § A, at 1, col. 1 (indignation in French press of the left, 
right, and center over Daoud's release); id., Jan. 14, 1977, § A, at 1, col. 4 (French 
response to criticism was that judicial decision was made by an independent court and 
was therefore binding on the government; Prime Minister Barre stated that the govern- 
ment could review only court decisions granting extradition rights, not refusing them). 

216. Pierre, The Politics of International Terrorism, 19 Orbis 1251, 1264 (1976). 

217. N.Y. Times, Dec. 20, 1973, at 16, col. 5. 

218. Id. 
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221. Ironically, the objective of this attack was to secure the release from a Jordanian 
prison of Abu Daoud, the Palestinian terrorist recently arrested and then released by 
France. Id., Jan. 12, 1977, § A, at 20, col. 1. See note 215 & accompanying text supra. 
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6 (sentence commuted, terrorists released to PLO). 
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the 18 December 1973 attack by Arab terrorists on a Pan American 
jet airliner at the Rome airport in which thirty-two persons were 
killed. 223 After the attack, hostages were flown aboard a hijacked 
Lufthansa plane to Athens, where the terrorists demanded the re- 
lease of two Palestinians imprisoned in that country. They then flew 
to Kuwait. The terrorists neither were extradited to states that sought 
them nor were tried under Kuwaiti law. 224 Rather, they were handed 
over to the Arab Liberation Movement for having committed "crimes 
against the movement." 225 

These events have caused one commentator to suggest that "[a] 
State should be equally culpable as an accessory-after-the-fact if it 
permits free entry or safe passage when theoretically subject to inter- 
national responsibility to punish or extradite terrorists." 226 This sug- 
gestion, however, presupposes that under the customary international 
law norms of state responsibility such a duty already exists. Is there 
an international duty to apprehend, punish, or extradite persons who 
engage in terrorist acts so that, when states fail to live up to it, they 
incur responsibility? Part III analyzes, from the point of view of state 
practice, arbitral decisions, and attempts at codification, whether such 
a duty exists. 

A. The Duty to Apprehend and Punish 
Participants in Local Terrorism 
Because terrorist attacks tend to occur without warning — indeed, 
the element of surprise is one of their chief characteristics — normally 
there is little chance that a state will have sufficient knowledge to 
prevent the act. Absent some degree of involvement or manifest neg- 
ligence on its part, the question thus becomes what steps a state is 
obliged to take to ensure that the perpetrators of the crime are ap- 
prehended and punished. 

J. The nature of the duty to apprehend and punish 

Commissioner Little in deciding the DeBrissot 6- Others Case, 221 a 
decision of the United States-Venezuelan Claims Commission created 
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(release to Arab Liberation Movement). 
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by the Convention of 5 December 1885, 228 set out the standard for- 
mula for testing a state's accountability in such situations: "Venezue- 
la's responsibility and liability in the matter are to be determined and 
measured by her conduct in ascertaining and bringing to justice the 
guilty parties. If she did all that could be reasonably required in that 
behalf, she is to be held blameless; otherwise not." 229 A similar test 
emerged from the Janes Case, 230 one of the most widely cited cases 
in the law of state responsibility. Janes is the focal point of attention 
because its holding crystallized the legal precepts regarding a state's 
responsibility for failure to prosecute and punish individuals who 
commit crimes against aliens within its territory. 

The General Claims Commission (United States and Mexico) de- 
cided the Janes Case under the Convention of 8 September 1923. 231 
Janes, the superintendent of the El Tigre Mines near Sonora, had 
been murdered on 10 July 1918 by an employee whom he recently 
had dismissed. Although the Mexican authorities had eyewitness in- 
formation, they did almost nothing to apprehend and punish the 
slayer. On these facts, a claim was brought alleging that Mexico had 
breached its duty under international law. The argument advanced by 
the United States stressed the complicity of the Mexican Govern- 
ment: by failing to apprehend and punish the murderer, Mexico had 
approved of the crime, and thereby assumed responsibility for the 
crime itself. While recognizing that there were cases where the com- 
plicity theory might serve as a basis for imposing liability on a 
state — as when a state knew of the intention to commit the crime and 
encouraged it or did nothing to prevent it — the General Claims 
Commission concluded that the facts in Janes suggested a different 
theory of responsibility: 

The present case is different; it is one of nonrepression. Nobody con- 
tends either that the Mexican Government might have prevented the 
murder of Janes, or that it acted in any other form of connivance with 
the murderer. The international delinquency in this case is one of its 
own specific type, separate from the private delinquency of the culprit. 
The culprit is liable for having killed or murdered an American national, 
the Government is liable for not having measured up to its duty of 
diligently prosecuting and properly punishing the offender. . . . Even if 
the non-punishment were conceived as some kind of approval— which 
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in this Commission's view is doubtful — still approving of a crime has 
never been deemed identical with being an accomplice to that crime 

232 

Thus the Commission based Mexico's liability squarely upon "the 
Government's negligence . . . resulting from the nonpunishment of 
the murderers." 233 The decision also referred to the levels of omis- 
sion which, under appropriate circumstances, may be treated as 
breaches of a state's duty: no prosecution at all; prosecution followed 
by release; prosecution but light punishment; and prosecution, impo- 
sition of punishment, and then pardon. 234 

In the Neer Case, 235 the General Claims Commission sharpened 
the distinctions established in other opinions 236 by pointing out, in 
relation to the state responsibility issue, the vast difference between a 
determination that local authorities could have been more efficient in 
their investigation, and a determination that definitely indicates a lack 
of "due diligence" amounting to a breach of international law. The 
Commission there denied the claim presented to it, observing that to 
establish liability the behavior of the government "should amount to 
an outrage, to bad faith, to wilful neglect of duty, or to an insuffi- 
ciency of governmental action so far short of the international stan- 
dard that every reasonable and impartial man would readily recog- 
nize its insufficiency. " 237 

The statements made in the Janes and Neer cases to the effect that, 
while a duty to apprehend and punish individuals who commit crimes 
that injure aliens exists, states can satisfy this standard of behavior by 
displaying "diligence" or demonstrating that they have done what was 
"reasonably required," were reinforced in the clarification made of the 
rule arising out of the Janina incident. As noted earlier, 238 some con- 
fusion arose in regard to the rule relating to state responsibility for the 
deaths in the Tellini mission, and the League of Nations established a 
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special Committee of Jurists to clarify the matter. State responsibility 
would attach, the Committee of Jurists observed, only "if the State has 
neglected to take all reasonable measures" pertaining to the pursuit, 
arrest, and punishment of the individuals involved. 239 

2. Attempts to codify the duty to apprehend and punish 

The Preparatory Committee of the Hague Conference built upon 
state practice and the work of arbitral tribunals by proposing, as its 
Basis of Discussion Number 18, a rule which would have created 
state responsibility when a state "failed to show such diligence in 
detecting and punishing the author of the damage as, having regard 
to the circumstances, could be expected . . . ." 24 ° During the Hague 
Conference, the above provisions were added to a composite text 
which was hotly contested. In its relevant part, the composite text 
read: "A State is responsible for damage caused by a private person 
to the person or property of a foreigner if it has failed to take such 
preventive or punitive measures as in the circumstances might prop- 
erly be expected of it." 241 This text eventually was shelved and re- 
placed by another text, based upon the one adopted by the Institute 
of International Law at Lausanne, 242 which would have imposed state 
responsibility for damage to foreigners resulting "from the fact that 
the State has failed to take such measures as in the circumstances 
should normally have been taken to . . . inflict punishment for the 
acts causing the damage." 243 Although the text was approved by a 
vote of 21-17-2 by the Subcommittee of the Third Committee, 244 the 
entire Hague Conference did not adopt it. 

The draft convention prepared in 1929 by the Harvard Research in 
International Law Project, 245 in anticipation of the Hague Conference, 
also is relevant to the discussion of the duty to apprehend and punish 
persons who engage in terrorist acts. As defined in article 9, a denial 
of justice exists, inter alia, when there is a "gross deficiency in the 
administration of the judicial or remedial process," or a "failure to 
provide those guarantees which are generally considered indispensi- 
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ble to the proper administration of justice." 246 The comment to the 
article advanced the view that the approach of the Janes 241 and 
Chattin 248 cases was too narrow. 249 Included among the examples of 
denial of justice were failure to apprehend a criminal, executive or 
legislative interference with the freedom or impartiality of the judicial 
process, negligently permitting a prisoner to escape, refusal to prose- 
cute an apprehended fugitive, and the premature pardon of a con- 
victed offender. 250 Article 11 placed responsibility on the state for 
injuries to aliens resulting from the act of an individual or from mob 
violence "if the state has failed to exercise due diligence to prevent 
such injury and if local remedies have been exhausted without ade- 
quate redress for such failure, or if there has been a denial of 
justice." 251 The comment emphasized the liability of a state where 
there is "implied complicity" in the injurious act "by an implied, tacit 
or constructive approval in the negligent failure ... to investigate 
the case, or to punish the guilty individual, or to enable the victim to 
pursue his civil remedies against the offender." 252 

When Garcia-Amador formulated his views on state responsibility 
under the auspices of the International Law Commission, 253 his draft 
articles paid particular attention to instances where a state was neg- 
ligent in apprehending, prosecuting, or punishing persons directly re- 
sponsible for an injury to an alien. The state's duty was split between 
two separate articles. The first, article 7(3), set out the duty of the 
state in "apprehending the individuals" responsible for the injury. If 
the state were shown to be inexcusably negligent in carrying out this 
duty, it would be responsible to the extent that the alien was de- 
prived of an opportunity to pursue a claim against the individuals 
who had injured him. 254 The liability of the state in this context 
would be based upon the acts it had taken or, perhaps more accu- 
rately, had failed to take, to ensure that the alien had recourse to 
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civil remedies. 255 Secondly, article 8(2) covered the state's duty in 
applying criminal sanctions: "[T]he State is likewise responsible ... if 
the authorities were manifestly and inexcusably negligent in the pro- 
secution, trial and punishment of the persons guilty of the injurious 
act." 256 This article did not require that the injured alien show any 
additional deprivation arising from the failure to prosecute or punish. 
Thus it differed from the preceding article regarding the basis upon 
which state responsibility could be engaged. Article 7(3) is predicated 
upon the inability of an alien to pursue a civil remedy against the 
persons responsible for his injury. Article 8(2) serves another pur- 
pose: to ensure that those persons responsible for the injury are sub- 
jected to criminal prosecution and punishment. 

While Garcia-Amador was working on state responsibility for the 
International Law Commission, Professors Sohn and Baxter of Har- 
vard completed their draft convention. 257 The language they employ 
in the first portion of article 13(2) is fairly traditional: "Failure to (ex- 
ercise due diligence to apprehend, or to hold after apprehension as 
required by the laws of the State, a person who has committed 
against an alien any [criminal] act referred to in . . . this Article is 
wrongful . . . ." 258 The language used in the final portion, however, 
introduces an important qualification. Failure to exercise "due dili- 
gence" to apprehend or prosecute is wrongful only "to the extent that 
such conduct deprives that alien or any other alien of the opportunity 
to recover damages from the person who has committed the act." 259 
This qualification is based upon a rationale similar to that advanced 
by Garcia-Amador for article 7(3) of his draft convention: that the 
alien's only possible interest in the matter is a pecuniary one, a suit 
for damages. 260 Under this "limited rule," however, a state could not 
escape liability entirely just by exercising "due diligence" in ap- 
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prehending criminal assailants, since according to Sohn and Baxter it 
would not "foreclose the possibility that a State-to-State responsibil- 
ity, lying outside the scope of this Convention, may exist in [cases of 
failure to prosecute or punish]." 261 

In the past decade the International Law Commission, with Dr. 
Ago serving as Special Rapporteur, has attempted once again to 
codify the principles of state responsibility. Ago's original draft article 
11, which imposed a "prevent or punish" duty upon states, 262 has 
been considerably weakened by the International Law Commission in 
its latest version. 263 It is doubtful whether the end product of this 
codification attempt will prove particularly helpful in the terrorism 
context. 

3. Degree of state involvement in the failure to apprehend, prose- 
cute, and punish perpetrators of local terrorism 

a. The duty to apprehend 

The rule in the Neer Case 264 demonstrates that a state is accorded 
some leeway in apprehending persons responsible for acts such as 
terrorism. Whether or not the duty of apprehension has been met 
must be decided by reference to the specific circumstances of each 
case. Where there is a failure to apprehend based upon either neg- 
ligence or inattention on the part of the state, the state generally will 
be held responsible. The General Claims Commission (United States 
and Mexico) consistently applied this rule. 265 As Neer makes plain, 
responsibility will not arise simply because the steps taken were not 
as active or as efficient as might have been expected. The Austin 
Case, 266 however, added a qualification to the above rule. There an 
award was made where it clearly was impossible for the Mexican au- 
thorities to apprehend the murderer because he had fled into rebel 
territory. The Commission nevertheless held that a denial of justice 



261. L. Sohn & R. Baxter, Convention, supra note 42, at 139. 

262. See text accompanying note 44 supra. 

263. See text accompanying note 45 supra. 

264. Neer Case (United States v. Mexico), [1926] Opinions 71, 4 R. Int'l Arb. Awards 
60 (1926). See text accompanying note 237 supra. 

265. Gorham Case (United States v. Mexico), [1930] Opinions 132, 4 R. Int'l Arb. 
Awards 640 (1930); Corcoran Case (United States v. Mexico), [1929] Opinions 211, 4 R. 
Int'l Arb. Awards 470 (1929); Newman Case (United States v. Mexico), [1929] Opinions 
284, 4 R. Int'l Arb. Awards 518 (1929); Stallings Case (United States v. Mexico), [1929] 
Opinions 224, 4 R. Int'l Arb. Awards 478 (1929); Catalina de Diaz Case (Mexico v. 
United States), [1926] Opinions 143, 4 R. Int'l Arb. Awards 106 (1926). 

266. Austin Case (United States v. Mexico), [1930] Opinions 108, 4 R. Int'l Arb. 
Awards 623(1930). 
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had occurred, since the authorities, although faced with attenuating 
circumstances, had done nothing whatsoever in the matter. 267 

The Texas Cattle Claims, 268 adjudicated by the American-Mexican 
Claims Commission, also are of interest here. The American-Mexican 
Claims Commission defined eight types of wrongful acts for which 
Mexico could be held responsible, including failure to punish persons 
guilty of crimes against United States nationals or their property. The 
language of the Commission is particularly significant to the duty to 
apprehend terrorists, for it imposes responsibility on Mexico because 
by "knowingly giving the criminals asylum in Mexico, [the Mexican 
Government] encouraged them to continue their crimes . . . ." 269 
The record before the Commission indicated a long history of failure 
on the part of government officials to prevent the raiders from filter- 
ing back and forth across the border. In the Dexter Case, 270 which 
specifically pertained to a state's responsibility for the failure to ap- 
prehend and prosecute murderers, a suspect, arrested in connection 
with the murder of a United States national in Mexico, confessed and 
implicated eight other persons. The Commission found no satisfactory 
explanation for the failure to apprehend or punish them, concluding 
that "the conduct of the Mexican authorities in the investigation of 
these crimes and in the punishment of the persons implicated therein 
constitutes such an utter indifference to the performance of their 
duties as clearly to impose liability on the Mexican Government 
under well recognized principles of international law." 271 

Also relevant is the Bernadotte Case, 212 which is unique in that it 
does not involve two states, but one state and the United Nations. 273 
Count Bernadotte, who at the time was the United Nations mediator 
for Palestine, and a Colonel Serot, a United Nations observer, were 
shot and killed while in Israeli territory by members of the so-called 



267. For criticism of this decision, see A. Feller, The Mexican Claims Com- 
mission 151 (1935). 

268. American-Mexican Claims Commission, supra note 142, at 51; 8 Whiteman, 
DIGEST, supra note 88, at 749. See notes 142-46 & accompanying text supra. 

269. American-Mexican Claims Commission, supra note 142, at 66; 8 White- 
man, Digest, supra note 88, at 751. 

270. American-Mexican Claims Commission, supra note 142, at 264; 8 White- 
man, Digest, supra note 88, at 755-56. 

271. 8 Whiteman, Digest, supra note 88, at 756. 

272. Id. at 742-44. 

273. Strictly speaking, the Bernadotte Case may not have involved a state, but rather 
a de facto government. According to one author, the Israelis at this time had not been 
recognized as a government, although they were in control of the territory. Wright, 
Responsibility for Injuries to United Nations Officials, 43 Am. J. Int'l L. 95, 99-100 
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Stern Gang. Through the Secretary-General, the United Nations pro- 
tested the incident and demanded reparations, basing its claim in 
part upon the failure to apprehend and punish the assassins. Though 
the Israeli Government admitted that there were "a number of gaps 
and omissions" in the police inquiry, it was careful, in making pay- 
ment, to avoid admitting any complicity in the incident. Neverthe- 
less, a statement of regret for not having apprehended the persons 
responsible for the murders accompanied a $54,628 payment to the 
United Nations. 274 

Various examples highlight the practical difficulties in applying the 
apprehension rule. One of the best illustrations is the state practice 
growing out of the murder of a group of Mexican shepherds near 
Nueces, Texas, in 1875. After the incident, the Mexican Government 
lodged a claim with the United States Department of State for dam- 
ages. The United States, through Secretary of State Fish, acknowl- 
edged a duty to prosecute the offenders "according to law," but con- 
ditioned such a duty on the proper fulfillment of criminal law 
procedures. 275 In this instance, the United States maintained that the 
peculiarities of its criminal justice system required that the arrest be 
based upon an affidavit from a credible witness. Although there was 
ample evidence that the culprits were well known locally, no such 
witness came forth and consequently it was impossible to prosecute 
them. The United States used this theory in an attempt to shield 
itself from liability based upon negligence in pursuing its acknowl- 
edged duty to prosecute offenders "according to law." In later ex- 
changes of letters, Secretary of State Fish tried to reinforce his posi- 
tion by arguing that because Texas was so large and police were so 
scarce "prevention, detection, and punishment of crime is difficult, if 
not, at times, impossible." 276 Moreover, he asserted that inasmuch as 
the border was frequented by vagabond fugitives "those who volun- 
tarily seek residence or resort thither must be presumed to be aware 
of the risks thus incurred." 277 The Department of State never varied 



274. 8 Whiteman, Digest, supra note 88, at 742. 

275. Letter from the Secretary of State to the Mexican Legation to the United States 
(Feb. 19, 1875), reprinted in [1875] 2 Foreign Rel. U.S. 973, 974. 

276. Letter from the Secretary of State to the Mexican Legation to the United States 
(Mar. 18, 1875), reprinted in [1875] 2 Foreign Rel. U.S. 980. 

277. Id. In another context, Secretary of State Fish wrote that even treaties between 
countries to protect persons and property were "notoriously inoperative in quarters re- 
mote from the seat of government." Letter from the Secretary of State to Mr. Haplin 
(Mar. 13, 1873), reprinted in 6 J.B. Moore, supra note 132, at 677. 
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its position that there were insufficient legal grounds to support a 
denial of justice claim. 278 

Neither inefficiency nor the inability to apprehend is, however, by 
itself a basis for state responsibility. Only the taking of reasonable 
bona fide steps to catch the culprits is required. 279 Thus states will 
not be responsible for the mere inability to capture terrorists. In- 
deed, it would be foolish to insist that the duty is breached in such 
cases. As long as reasonable measures are being taken to investigate 
the terrorist acts and seek out those persons responsible for them, 
this part of the duty to apprehend has been satisfied. In short, states 
must do what is "reasonably required" to apprehend. 280 Whether or 
not a state has complied with its duty will be judged on the basis of its 
exercise of "due diligence." "Lack of diligence," "wilful neglect," and 
"inaction" are all phrases that could be invoked to establish a state's 
responsibility for failure to apprehend terrorists. 

b. The duty to prosecute 

The jurisprudence of the General Claims Commission (United 
States and Mexico) contains a number of cases on the subject of the 
duty to prosecute. Some of these cases indicate that it is not enough 
merely to begin the process of prosecution. For example, an award 
was made in the Gahdn Case 281 because the murderer of a Mexican 
citizen, although he had been indicted, never was tried. Similarly, in 
the Chase Case 282 the General Claims Commission granted an award 
where the assailant was arrested, released on bond, and never 
brought to trial. In making the award, the Commission stated: "Inter- 
national justice is not satisfied if a Government limits itself to institut- 
ing and prosecuting a trial without reaching the point of defining the 
defendant's guilt and assessing the proper penalty." 283 There may be 



278. See 2 F. Wharton, International Law Digest 620-21 (2d ed. 1887). 

279. Cf. text accompanying notes 90-98 supra (arguing that the means available to 
the state to suppress terrorism mitigates the duty to prevent such acts). 

280. See text accompanying notes 227-29 supra. 

281. Galvan Case (Mexico v. United States), [1927] Opinions 408, 4 R. Int'l Arb. 
Awards 273 (1927). 

282. Chase Case (United States v. Mexico), [1928] Opinions 17, 4 R. Int'l Arb. 
Awards 337 (1928). 

283. Id. at 19, 4 R. Int'l Arb. Awards at 339. Other cases in which awards were 
made for failure to prosecute include: Boyd Case (United States v. Mexico), [1929] 
Opinions 78, 4 R. Int'l Arb. Awards 380 (1929); Mecham Case (United States v. Mexico), 
[1929] Opinions 168, 4 R. Int'l Arb. Awards 440 (1929); Almaguer Case (United States v. 
Mexico), [1929] Opinions 291, 4 R. Int'l Arb. Awards 523 (1929); Canahl Case (United 
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instances, however, where a genuine lack of evidence precludes 
bringing a particular defendant to trial. When such a decision is made 
by local authorities in light of the evidence at their disposal, it is 
difficult to find that a breach of duty to prosecute has occurred. 284 

State practice relating to the 1937 attack on the Italian consul at 
Chambery, France, 285 provides additional precedent on the duty to 
apprehend and prosecute. In this incident, after the wrongdoers had 
been taken into custody and proceedings had been instituted against 
them, the criminal process was suspended when an amnesty law was 
proposed. Following Italian Government protests, the matter was re- 
ferred to the Legal Department of the French Ministry of Foreign 
Affairs, which prepared a memorandum exploring the legal implica- 
tions of the French handling of the matter. In that memorandum, 
allusion was made to the obligation to prosecute as set out by the 
special Committee of Jurists established by the Council of the League 
of Nations, 286 and to the special duty owed a consul as enunciated in 
the Mallen Case: 267 "A State cannot relieve itself of this obligation 
under international law by recourse to its legislation, for example an 
amnesty law . . . even much less a draft amnesty law and a minister- 
ial circular." 288 The legal advisor to the French Ministry of Foreign 
Affairs concluded that the Italian Government would have the right 
to submit the matter to arbitration. A refusal to arbitrate on the part 
of the French Government, he cautioned, would place France in the 
position of contradicting her own general policy in regard to the ar- 
bitration of such claims. 289 Eventually, Italy could submit the dispute 
to the Permanent Court of International Justice, in which case France 
undoubtedly would lose. Therefore, the French authorities were ad- 
vised to take "the offenders before a competent court without delay," 
and to see to it that "the sentences handed down were enforced as 
soon as possible." 290 



States v. Mexico), [1928] Opinions 90, R. Int'l Arb. Awards 389 (1928); Harkrader Case 
(United States v. Mexico), [1928] Opinions 66, 4 R. Int'l Arb. Awards 371 (1928). 

284. Chase Case (United States v. Mexico), [1928] Opinions 17, 19-20, 4 R. Int'l Arb. 
Awards 337, 339 (1928). But cf. text accompanying notes 67-69 supra (discussing Glenn 
Case). As one author has written: "Only a person plausibly guilty should be tried, and 
only a person really guilty should be convicted." Borchard, Recent Opinions of the 
General Claims Commission, United States and Mexico, 25 Am. J. Int'l L. 739 (1931). 

285. 3 A. Kiss, supra note 32, at 615. 

286. See text accompanying note 56 supra. 

287. Mallen Case (Mexico v. United States), [1927] Opinions 254, 257, 4 R. Int'l Arb. 
Awards 173, 175 (1927). See note 51 supra. 

288. 3 A. Kiss, supra note 32, at 615. 

289. Id. 

290. Id. Presumably they took this advice. 
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i. Escape or release 

The Corcoran Case 291 is of particular interest in the context of the 
escape or release of terrorists since it discussed the duty to reap- 
prehend and punish an escaped prisoner. In Corcoran, the actual 
"escape" was facilitated by jail officials, which revealed, in the under- 
stated words of the Commission, "a situation with respect to the ad- 
ministration of justice that is below the standards prescribed by in- 
ternational law." 292 

Of similar cases, the Youman Case 293 is perhaps the most tren- 
chant. There Mexican soldiers were sent to disperse a mob which was 
attacking a house in which some United States nationals had sought 
refuge. Rather than quiet the disturbance, the soldiers joined the mob, 
fired at the house, and killed the occupants. Although approximately 
1,000 people were present, only eighteen were arrested, several of 
whom were released on personal recognizance and never reappre- 
hended. The prosecution of six other persons was discontinued, and 
those persons given reduced sentences "escaped." Undoubtedly, the 
principal rationale for imposing responsibility on Mexico was the in- 
volvement of its soldiers in the killings. Yet, one of the elements on 
which the General Claims Commission (United States and Mexico) re- 
lied in its decision was the patent lack of "due diligence" in prosecut- 
ing and punishing those persons involved. 

ii. Acquittal 

The corollary to the "case law" just discussed is that a state will not 
incur responsibility simply because a trial fails to terminate in a 
conviction. 294 Yet if the acquittal evidences some sort of mismanage- 



291. Corcoran Case (United States v. Mexico), [1929] Opinions 211, 4 R. Int'l Arb. 
Awards 470 (1929). 

292. Id. at 212, 4 R. Int'l Arb. Awards at 471. See also Massey Case (United States v. 
Mexico), [1927] Opinions 228, 4 R. Int'l Arb. Awards 155 (1927). 

293. Youman Case (United States v. Mexico), [1927] Opinions 150, 4 R. Int'l Arb. 
Awards 110 (1927). 

294. Gordon Case (United States v. Mexico), [1930] Opinions 50, 4 R. Int'l Arb. 
Awards 586 (1930); Willis Case (United States v. Mexico), [1929] Opinions 325, 4 R. 
Int'l Arb. Awards 544 (1929). In both cases, the claims based upon the nonpunishment 
of offenders were rejected even though the judge had acquitted the offenders and his 
decision had been affirmed on appeal. 

In the Pears Case (United States v. Honduras), a sentry in Honduras who shot and 
killed the victim later was acquitted when a local court found that "the act of shooting 
was, under all the circumstances, lawful and innocent." 1 Whiteman, Damages, supra 
note 74, at 65. The curious feature of the incident was that even before the trial Hon- 
duras set aside, and eventually paid, $10,000 in gold to the United States. This aspect 
of the case caused Whiteman to quote from Through the Looking Glass: "As the Queen 
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ment or incompetence, the question of responsibility may arise. 295 

The possibility that a court will acquit defendants, even when the 
evidence against them appears conclusive, is of course a real one. 
Just such a result occurred in the Worowski incident. 296 Conradi, the 
man who shot the Soviet diplomat, was arrested and held for trial 
under Swiss law. The Swiss authorities stated that they could not be 
responsible beyond that point. Amidst a tense diplomatic atmo- 
sphere, the Cour d'assises acquitted Conradi in November of 1923. 
Later the Soviet Government protested that the Swiss authorities, 
"once the crime had been committed, did all in [their] power to 
allow the criminals to escape with impunity." 297 Acquittal by itself, 
however, would not seem to provide a basis for the imposition of 
state responsibility. There would have to be more — at a minimum, a 
showing that the state unduly influenced the judicial process. 

Hi. Amnesty 

One of the most thoroughly documented practices which can give 
rise to state responsibility is the granting of amnesty to individuals 
who have caused injuries to aliens. In the past, amnesty usually was 
given as a consequence of internal civil strife. 298 As the following 
discussion demonstrates, the "case law" concerning the effect of a 
grant of amnesty on the duty to prosecute and the duty to punish 299 
appears on first impression to be as clear as it is substantial. 

The Cotesworth &■ Powell Case, 200 a decision of the British-Colom- 
bia Mixed Commission in 1875, is representative of the body of law 
concerning amnesty and demonstrates the basis upon which a theory 
of state responsibility is laid. Two statements in the arbitral award 
are of interest. First, the Commission noted in its decision that 



explained to Alice: 'There's the King's messenger. He's in prison now, being punished; 
and the trial doesn't even begin till next Wednesday; and of course the crime comes last 
of all.' " Id. at 66. 

295. See, e.g., Stephens Case (United States v. Mexico), [1927] Opinions 397, 4 R. 
Int'l Arb. Awards 265 (1927). In this case, a young Mexican soldier, on patrol after a 
revolutionary uprising and under orders to stop a car, fired at the auto and killed its 
passenger, a United States national. The soldier was taken prisoner, but was mistakenly 
released by his military officer, who had been ordered to discharge the auxiliary forces 
under his command. The officer was acquitted on appeal. Mexico was found responsible 
for the incompetence with which the situation was handled, and pecuniary damages 
were awarded to the victim's family. 

296. See text accompanying notes 57-62 supra. 

297. K. Furgler, supra note 57, at 60. 

298. See generally Akehurst, supra note 85, at 56-60. 

299. On the duty to punish, see text accompanying notes 321-35 infra. 

300. 2 Arbitrations, supra note 67, at 2050. 
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" '[o]ne nation is not responsible to another for the acts of its indi- 
vidual citizens, except when it approves or ratifies them.' " 301 Such 
approval, according to the Commission, can be inferred from a refusal 
to provide a means of reparation when such is possible, or from its 
pardon or amnesty of the offender when such pardon or amnesty 
necessarily deprives the injured party of all redress. 302 Second, the 
Commission ruled that to assess responsibility on such a basis was 
merely to adhere " 'to the well-established principle in international 
polity, that, by pardoning a criminal, a nation assumes the responsi- 
bility for his past acts.' " 303 The statements of the Commission, how- 
ever, create some confusion as to whether the state, by granting am- 
nesty, actually becomes the author of the individual's act, as it were, 
and thus responsible for the act itself, or whether responsibility at- 
taches because the granting of any amnesty violates an international 
duty separate from the offenses committed by the individuals — the 
duty of states to apprehend and punish those individuals who are 
responsible. In any event, the Commission was sure that responsibil- 
ity arose. 

The Montijo Case, 204 decided by the United States-Colombia 
Commission in 1874, provides additional support for holding a state 
responsible for granting amnesty to individuals who have caused in- 
jury to aliens. The Montijo, a ship flying the United States flag, was 
seized by revolutionaries during a voyage to Panama, but while still 
within the jurisdiction of Colombia. The persons seizing the vessel, 
who were attempting to overthrow the government of Panama, held 
The Montijo in their possession for sixty-two days. The revolt was 
settled with a treaty of peace between the President of Panama and 
the revolutionary leader under which amnesty was granted to those 



301. Id. at 2082 (emphasis added). 

302. Id. 

The words pardon and amnesty were both used in the opinion, and properly so. 
There were two types of liability involved— one of a criminal and one of a civil nature. 
The criminal charges against ex-Judge Salazar were dismissed under the amnesty laws 
enacted in 1860 and 1863. Yet the Colombian trial court first held him liable civilly, 
imposing the sentence, then later "pardoned" his civil liability. Id. at 2079. Perhaps the 
Cotesworth 6- Powell Case unduly confuses the pardon/amnesty distinction: an amnesty 
is granted prior to the imposition of a sentence and before the issue of the person's guilt 
has been determined; a pardon usually connotes that the culpable party already has 
been found guilty and then is exempted from punishment for the crime he has commit- 
ted. 

303. Id. at 2085. In the Bovallins & Hedlund Cases (Sweden & Norway v. Venezuela), 
the umpire of the Mixed Swedish and Norwegian Claims Commission similarly consid- 
ered a de facto amnesty a tacit approval of the rebels' acts. 10 R. Int'l Arb. Awards 768 
(1903); J. Ralston, supra note 71, at 952. 

304. 2 Arbitrations, supra note 67, at 1421. 
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persons who had seized the ship. 305 Mr. Robert Bunch, the British 
arbitrator of the United States-Colombia Commission, in setting out 
the grounds for decision, took the position that " 'even in the absence 
of any express stipulation to that effect, the grantor of an amnesty 
assumes as his own the liabilities previously incurred by the objects 
of his pardon toward persons and things over which the grantor has 
no control.' " 306 

The amnesty issue also was considered in the West Case, 307 where 
a claim was brought by the father of a man killed by bandits in 1922 
while taking a payroll to a Mexican oil field. The murder, as the 
General Claims Commission (United States and Mexico) observed, 
was "void of political background." 308 Shortly after the death, how- 
ever, the Mexican Government issued a decree of amnesty which 
covered this act of banditry. In discussing the effect of the amnesty 
act, the Commission took the position that it was not its task to inter- 
pret the act — the murder could not have been deemed an act of 
revolutionaries — but to accept the construction given to it by the 
Mexican Government. Thus, it concluded that "[t]here would seem 
no doubt but that granting amnesty for a crime has the same effect, 
under international law, as not punishing such a crime, not executing 
the penalty, or pardoning the offense. If proven it fastens upon Mex- 
ico an indirect liability." 309 

There are, however, exceptions to this general rule. In the Devine 
Case, 310 an arbitral tribunal refused to find state responsibility and 
observed that "[o]ther governments, including that of the United 
States, have pardoned rebels, but they have not on this account en- 
gaged to reimburse to private individuals the losses caused by those 
rebels." 311 Two similarly untoward precedents are found among the 
work of the Special Claims Commission (United States and Mexico). 
One involved a decision regarding liability for an attack on a train by 
Villistas forces which resulted in the death of several United States 
nationals. In 1920 the Mexican Government had granted amnesty to 
Villa's forces. In denying the claim before it, the Special Claims 
Commission said that in view of the "long years of serious distur- 
bances" the granting of amnesty in return for a laying down of arms 

305. Id. at 1428. 

306. Id. at 1438. 

307. West Case (United States v. Mexico), [1927] Opinions 404, 4 R. Int'l Arb. 
Awards 270 (1927). 

308. Id. at 404, 4 R. Int'l Arb. Awards at 270. 

309. Id. at 405, 4 R. Int'l Arb. Awards at 271. 

310. 3 Arbitrations, supra note 67, at 2980. 

311. Id. at 2981. 
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"cannot be looked upon as an act of lenity," but rather was to be 
regarded as a "supreme effort for achieving . . . the pacification of the 
country . . . ." 312 Regarding the Villistas forces as belligerents, the 
British-Mexican Claims Commission (Great Britain and Mexico) called 
the same arrangement "an act of political expediency." 313 The same 
Commission, however, did "make clear that they [were] not speaking 
here of acts such as wanton murder or other crimes committed with 
no possible legitimate excuse or reason of military necessity." 314 

To summarize with regard to the duty to prosecute, once a state 
has the terrorists in hand, the duty attaches. If the person charged 
with a crime is permitted to "escape" through the aid of some gov- 
ernment official, the duty has been breached. 315 Naturally, efforts 
must be made to bring those persons who have been apprehended to 
trial, but whether or not a person should stand trial would seem to 
be decided by the principles of criminal law operative in the particu- 
lar country. In at least one case, the General Claims Commission 
(United States and Mexico) exculpated the Mexican Government for 
nonprosecution because there was a lack of evidence. 316 In a more 
contemporary context, the question of whether the Italian Govern- 
ment could be held responsible for the two times it released ter- 
rorists in 1973 prior to trial 317 is an open one. Certainly, more facts 
are needed concerning their release: one pair of terrorists was freed 
and sent to Lebanon, the other pair jumped bail and failed to appear 
for trial. From the information available, however, lack of "due' dili- 
gence" probably could be shown and a claim presented for failure to 
prosecute. 

Two problems always involved in cases concerning the duty to 
prosecute are the latitude of discretion to give to the prosecuting 
authorities and the motives for the release. As suggested in Chase, 318 
local authorities have some leeway in deciding not to prosecute 
where there is little evidence linking the person in custody with the 
crime. Moreover, where terrorists are freed as part of a deal to obtain 
the release of hostages, some relaxation of the state's duty to prose- 



312. 5 G. Hackworth, supra note 30, at 547. 

313. Id. 

314. Id. See also Santa Isabel Claims (United States v. Mexico), [1926] Opinions 1, 4 
R. Int'l Arb. Awards 783 (1926). 

315. See notes 291-93 & accompanying text supra. 

316. Costello Case (United States v. Mexico), [1929] Opinions 252, 4 R. Int'l Arb. 
Awards 496 (1927). 

317. See notes 219-20 & accompanying text supra. 

318. Chase Case (United States v. Mexico), [1928] Opinions 17, 4 R. Int'l Arb. 
Awards 337 (1928). See text accompanying notes 282-84 supra. 
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cute should be forthcoming given the essentially humanitarian rea- 
sons for their being freed, namely, saving the lives of innocent hos- 
tages. 

Equally difficult to resolve for purposes of state responsibility are 
cases where an alleged terrorist is tried and acquitted, as in the Wor- 
owski incident in Switzerland. 319 Theoretically, one could argue that 
the state has an international duty either to punish the accused or to 
accept responsibility for neglecting that duty. Yet an acquittal in the 
normal course of events would not be evidence of negligence or dere- 
liction of duty, since by bringing the accused to trial the state nor- 
mally would be regarded as having done what is reasonably expected 
of it. Indeed, the state cannot guarantee a conviction. In the absence 
of evidence that it has intervened in the trial to ensure acquittal, the 
state would not be responsible, for, assuming an impartial decision- 
making process, the judicial systems of states must be left to work on 
their own. Of course, an argument can be made that the quality of 
justice in many states, 320 particularly when their nationals are on trial 
for terrorist activities in which aliens have been injured or killed, is 
suspect. Making a successful claim on that basis, however, may be 
difficult at best and often next to impossible absent, of course, some 
fairly strong evidence of executive intervention in the judicial pro- 
cess. 

c. The duty to punish 

Once a terrorist is apprehended, tried, and convicted, a state still 
has a duty to impose adequate punishment. While there is little 
doubt that such a duty exists, the "case law" has taken contradictory 
positions as to what is adequate punishment according to interna- 
tional standards. For example, in the Putnam Case 321 a convicted 
murderer of a United States national was sentenced to death. An ap- 
pellate court commuted the sentence to one to eight years of hard 
labor. The General Claims Commission (United States and Mexico) 
held that such a modification of the sentence was not sufficient to 
support a claim that the international duty to punish had been 
breached. In a similar vein, a presidential reversal of a court-martial 
of a United States officer, who had accidentally shot and mortally 
wounded a young Mexican girl as she was crossing the Rio Grande in 



319. See text accompanying notes 57-62 supra. 

320. See generally Study of Equality in the Administration of Justice, U.N. Doc. 
E/CN.4/Sub.2/296/Rev.l (1972). 

321. Putnam Case (United States v. Mexico), [1927] Opinions 222, 4 R. Int'l Arb. 
Awards 151 (1927). 
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contravention of United States law, was not considered a breach of 
the international duty. 322 

In the Kennedy Case, 323 on the other hand, the General Claims 
Commission made an award to a claimant when the man who had 
shot and seriously injured him had been given only a two-month 
prison term. In the Morton Case, 324 moreover, the same Commission 
found liability where the murderer had been sentenced to a term of 
four years imprisonment, but actually never served the sentence. 

The Denham Case 325 decided by the United States-Panamanian 
General Claims Commission in 1933, is even more illustrative, prin- 
cipally because its facts more closely approach situations which have 
arisen over the treatment of terrorists. The murderer of a United 
States national was arrested promptly, tried, and sentenced to a 
prison term of eighteen years and four months. After having served 
3% years of his term, however, the legislature granted the convicted 
criminal a general amnesty, in effect, a pardon. 326 Since there was no 
doubt that the duty of the state had been fulfilled initially — the 
wrongdoer had been arrested, tried, convicted, and adequate 
punishment had been imposed — the only issue was whether the 
punishment, cut short by the legislative grant of amnesty, was suffi- 
cient. Although the Commission in assessing damages gave some rec- 
ognition to the fact that the state had partially fulfilled its duty, on 
the issue of liability it held that the punishment was not adequate: 
"In arriving at the measure of liability, the Commission has taken 
into account the fact that [the convicted criminal] was actually im- 
prisoned for a period of slightly more than three years. There was not 
a total failure to punish." 327 Denham appears to be one of the rela- 



322. Garcia & Garza Case (Mexico v. United States), [1926] Opinions 163, 4 R. Int'l 
Arb. Awards 119 (1926). 

323. Kennedy Case (United States v. Mexico), [1927] Opinions 289, 4 R. Int'l Arb. 
Awards 194 (1927). 

324. Morton Case (United States v. Mexico), [1929] Opinions 151, 4 R. Int'l Arb. 
Awards 428 (1929). Other Commission cases which address the failure to punish ade- 
quately are: Sewell Case (United States v. Mexico), [1930] Opinions 112, 4 R. Int'l Arb. 
Awards 626 (1930); Connolly Case (United States v. Mexico), [1928] Opinions 87, 4 R. 
Int'l Arb. Awards 387 (1928); Youman Case (United States v. Mexico), [1927] Opinions 
150, 4 R. Int'l Arb. Awards 110 (1927); Roper Case (United States v. Mexico), [1926] 
Opinions 205, 4 R. Int'l Arb. Awards 145 (1926); Swinney Case (United States v. Mex- 
ico), [1926] Opinions 131, 4 R. Int'l Arb. Awards 98 (1926). 

325. Denham Case (United States v. Panama), [1933] Opinions 244, 6 R. Int'l Arb. 
Awards 312 (1933). 

326. The amnesty/pardon distinction is discussed in note 302 supra. 

327. Denham Case (United States v. Panama), [1933] Opinions 244, 245, 6 R. Int'l 
Arb. Awards 312, 313 (1933). 
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tively rare cases where this distinction — partial as opposed to total 
fulfillment of the obligation — has been made. 328 

Examples of another aspect of the duty to punish are found among 
state practice. The 1899 murder of Frank W. Lenz, a United States 
citizen traveling in Turkey, had all the earmarks of premeditation, yet 
the murderers were tried on a lesser charge under local law. The 
lighter punishment meted out to the wrongdoers, however, never 
was imposed because they escaped. 329 The case of Charles W. Ren- 
ton is similar to Lenz. Renton, a United States citizen living in Hon- 
duras, was murdered, and his wife and niece were kidnapped. The 
facts again pointed to premeditation, but the trial of the persons re- 
sponsible resulted in conviction for minor offenses. After sentences 
were imposed, the culprits again escaped. 330 In both Lenz and 
Renton, compensation was paid in settlement of the claims. Thus, 
where the guilty parties escape after the imposition of sentences, 
state responsibility may arise. 

In cases such as Denham, the state has fulfilled its duty to ap- 
prehend and prosecute. The question then arises as to whether a 
breach of the duty to punish follows from failure to carry out the 
punishment in whole. Recent practice presents some dramatic in- 
stances posing this issue. The trial and sentencing to life imprison- 
ment of the eight persons responsible for the deaths in Khartoum 
followed by the subsequent commutation of the terrorists' sentences 
to seven years and their immediate release to the PLO is a striking 
example. 331 Makarios' release of the eight Arab terrorists who had 
been sentenced to seven years in prison for attacking an airliner in 
Cyprus is another classic case. 332 These releases, in light of the sever- 
ity of the terrorist acts involved, certainly could be construed to con- 
stitute the "outrage," "bad faith," and "wilful neglect" mentioned in 
Neer 333 thus supporting international claims based upon state re- 
sponsibility principles. 

In many instances, although on the basis of available information 



328. Partial punishment as a mitigation of damages played a role in the Adams Case, 
also decided by the United States-Panamanian General Claims Commission, where in- 
adequate punishment had been levied against a policeman who was guilty of robbing 
and shooting a United States citizen. Adams Case (United States v. Panama), [1933] 
Opinions 305, 6 R. Int'l Arb. Awards 321 (1933). 

329. 6 J.B. MOORE, supra note 132, at 792. This and other claims were setded in 1901 
by an agreement between Turkey and the United States. Id. at 794. 

330. Id. at 794-99. 

331. See text accompanying notes 221-22 supra. 

332. See text accompanying notes 217-18 supra. 

333. See text accompanying note 237 supra. 
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probably not in the two cases just discussed, states may argue that 
they have released terrorists prematurely only under duress oc- 
casioned by, for example, threats from terrorist groups to carry out 
additional terrorist acts unless their compatriots were set free. Here 
competing interests must be balanced with care. Given the fact that a 
Greek ship and its crew were being held hostage in Pakistan, one 
may understand Greece's reasons in 1974 for freeing Palestinian ter- 
rorists who had been sentenced to death. 334 A practical, political de- 
cision, based upon immediate humanitarian concerns, obviously had 
been made. Yet Greece may have breached, at least technically, the 
norms of international law. In any event, it released convicted ter- 
rorists, entailing potential future human rights deprivations. The 
trade-offs that will be required to fashion and apply a rule of interna- 
tional law in such cases are obvious, even if the answers to all the 
questions raised in this subsection are not. 335 

B. The Duty to Apprehend and Punish Individuals 
Responsible for Nonlocal Terrorism 
The principles governing the duty to apprehend and punish tend to 
fit the facts of those incidents which arise within the boundaries of a 
given state. Since the crime occurs there, jurisdiction clearly exists, 
and more importantly there is a basic interest in pursuing and 
punishing the criminal. The state has authority to act and therefore 
any omission or inaction may be classified properly as a breach of the 
state's international duty in this regard. As far as the legal precepts 
are concerned, this duty is fairly well-defined and is not limited by 



334. N.Y. Times, Feb. 4, 1974, at 3, col. 1. 

335. A not unrelated question involving similar trade-offs arises when a state either 
refuses to negotiate with terrorists or gives in to their demands and the terrorists pro- 
ceed to take the lives of hostages. The murder in 1975 of United States Consul Egan by 
Montoneros guerrillas in Cordoba, Argentina, is a case in point. See text accompanying 
note 21 supra. Egan's murder followed the refusal of the Argentine Government to pro- 
duce on national television several guerrillas held prisoner. The question is whether 
state responsibility should arise in such a case based upon the theory that Argentina 
unreasonably refused to do what was necessary to secure Egan's release. 

Certainly where a state acts recklessly, thus contributing to the deaths of hostages, a 
strong case can be made out for liability applying state responsibility principles. See 
note 112 & accompanying text supra. Absent recklessness, however, the answer to the 
above question is less obvious. If the sole demand of terrorist kidnappers, for instance, 
was for the publication of their views in a leading newspaper, a state's refusal to do so, 
followed by the deaths of hostages, arguably might render it liable. Refusal to respond 
to more severe demands, such as the release of imprisoned terrorists or the payment of 
large sums of money in ransom, probably would not. In all such cases, a careful balanc- 
ing of interests would be required before bringing a claim based upon the alleged viola- 
tion of state responsibility principles. 
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other principles of international law. Such is not the case, however, 
where the crime is committed within one state and the wrongdoer 
flees to another state for safe haven. At that point, the duty to ap- 
prehend and punish essentially becomes hostage to the doctrines of 
asylum and extradition. 336 

1 . Asylum and acts of terrorism 

Asylum, in the traditional formal sense, has been used as an in- 
strument of state craft for granting safe haven to persons who flee 
from one to another country for political reasons. In recent years, it 
has been invoked increasingly in cases involving persons who main- 
tain that the crimes they have committed are political acts entitling 
them to refuge. The link between the practice of granting asylum and 
nonlocal transnational terrorism is most apparent in the case of aerial 
hijackings. 337 Of such incidents up to 1974 which terminated in a state 
other than the one in which the airplane was seized, some seventy 
percent resulted in asylum being granted to the hijackers. 338 

In deciding to whom they will grant asylum, states have what 
amounts to "absolute discretion." 339 There apparently are no princi- 
ples of customary international law which limit the grant. 340 The In- 
ternational Court of Justice in the Asylum Case, 341 for instance, ob- 
served in 1950 that "the practice has been so much influenced by 
considerations of political expediency in the various cases, that it is 
not possible to discern in all this any consistent and uniform usage 
accepted as law." 342 Developments since then have clarified the mat- 
ter but little. 

Article 14(1) of the Universal Declaration of Human Rights, for in- 
stance, states only that "[e]veryone has the right to seek and to enjoy 
in other countries asylum from persecution." 343 The right, however, 



336. Since these doctrines are generally familiar ones, they need no extended elab- 
oration for purposes of this section. What will be emphasized here are the basic princi- 
ples governing these doctrines and their application to situations involving terrorist ac- 
tivities. On the doctrines generally, see, e.g., S. Sinha, Asylum and International 
Law (1971); I. Shearer, Extradition in International Law (1971). 

337. N. Joyner, Aerial Hijacking as an International Crime 185-96 (1974). 

338. id. at 186. 

339. Green, Extradition v. Asylum for Aerial Hijackers, 10 Israel L. Rev. 207, 208 
(1975). 

340. Green, The Right of Asylum in International Law, 3 Malaya L. Rev. 223 
(1961); S. Sinha, supra note 336, at 18, 155. Conventional international law limitations 
may be emerging. See text accompanying note 379 infra. 

341. Colombia v. Peru, [1950] I.C.J. 266. 

342. Id. at 277. 

343. G.A. Res. 217A, U.N. Doc. A/810, at 74 (1948). 
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is one for the accepting state to bestow. Surely it should be granted 
only when the fugitive truly is seeking political asylum and not just 
trying to avoid prosecution for a terrorist act. Article 14(2) seemingly 
draws such a distinction. The right is not extended to "prosecutions 
genuinely arising from non-political crimes or from acts contrary to 
the purposes and principles of the United Nations." 344 

The United Nations Convention on Refugees 345 further under- 
scores the above distinction and makes it part of conventional interna- 
tional law. By article 1(f), the provisions of the convention are made 
specifically inapplicable to: 

any person with respect to whom there are serious reasons for consider- 
ing that: 

(a) he has committed a crime against peace, a war crime, or a crime 
against humanity, as defined in the international instruments drawn up 
to make provision in respect of such crimes; 

(b) he has committed a serious non-political crime outside the coun- 
try of refuge prior to his admission to that country as a refugee; 

(c) he has been guilty of acts contrary to the purposes and principles 
of the United Nations. 346 

It is evident that persons seeking asylum will look to states which 
are most interested, politically or otherwise, in the purposes and ef- 
fects of the act that they have committed within the state from which 
they are fleeing. The accepting state may decide to grant asylum for a 
number of reasons, from political self-interest to the upholding of 
human rights values. Once this decision has been made, the matter 
essentially is settled. Other states have few means at their disposal to 
secure the return of the fugitive, short of invoking principles of ex- 
tradition as set forth in bilateral and occasionally multilateral treaties. 
Even that route, as will be seen below, 347 is far from promising. 
State responsibility norms, while certainly not irrelevant, apparently 
have not been invoked to date in any of the numerous cases where 
states have granted terrorists asylum. 348 

344. Id. (emphasis added). 

345. Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 195. 
As of 1 July 1976, 66 states were parties to the convention. The Protocol Relating to the 
Status of Refugees, Jan. 31, 1967, [1968] 4 U.S.T. 6223, T.I.A.S. No. 6577, 606 U.N.T.S. 
267, incorporates the Convention on Refugees' substantive provisions and extends its 
coverage to persons becoming refugees as a result of events occurring after 1 January 
1951. As of 1 July 1976, 60 states, including the United States, were parties to the 
protocol. 

346. Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 195 
(emphasis added). 

347. See text accompanying notes 349-76 infra. 

348. See text accompanying note 338 supra. 
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2. Extradition and acts of terrorism 

Although Grotius took the position that under natural law states 
had a duty either to punish fugitive offenders who were found within 
their territories or to surrender them to the other states, no such 
legal obligation ever developed. 349 The present general rule as to ex- 
tradition can be stated succinctly: extradition is the prerogative of the 
state in which the fugitive is found. In the absence of a treaty be- 
tween the requesting and accepting states, there is no legal duty 
under international law to extradite. 350 Where a treaty does exist, the 
offenses for which extradition can be granted usually are limited to 
specifically listed ones. Even if the offense for which the particular 
extradition is sought is listed, however, the "political offense" excep- 
tion found in most extradition treaties may come into play. In all 
cases, the decision whether to extradite or not essentially rests with 
the "national government of a State." 351 

It is under the rubric of the "political offense" exception that the 
practice of asylum and extradition join. As the late Judge Lauterpacht 
has written, "[w]e are confronted with the impressive fact that in the 
legislation of modern states there are few principles so universally 
adopted as that of non-extradition of political offenders." 352 A brief 
examination of selected domestic court cases may help to illustrate 
the confusing impact the "political offense" exception has had on ex- 
tradition practice. 

The first is the Pavelic i? Kivaterwick Case, 353 where France re- 
quested the extradition of two men implicated in the 1934 murder of 
King Alexander of Yugoslavia and the French Foreign Minister. The 
Italian court held that they had committed a nonextraditable political 
crime because they had acted for political purposes and their act had 
been directed against the interests of a foreign state. The decision 
reflects the school of thought that views a terrorist attack on a head 
of state as the quintessential "political offense." 354 

The Italian court in Pavelic applied a slightly different approach 
from the one developed by the courts of Great Britain. In Re 



349. 2 H. GROTIUS, supra note 125, ch. 11, § 4. 

350. Of course, there is no rule which forbids a state from surrendering a fugitive 
voluntarily if it wishes to do so. See Green, supra note 339, at 211. 

351. 6 Whiteman, Digest, supra note 88, at 727. 

352. Lauterpacht, Laws of Nations and the Punishment of War Crimes, 21 Brit. 
Y.B. Int'l 58, 88(1944). 

353. Pavelic & Kwaterwick, 7 Ann. Dig. 372 (Ct. App. Italy 1934). 

354. See generally Harvard Research in International Law, Draft Convention on Ex- 
tradition, with Comment, 29 Am. J. Int'l L. Supp. 15, 112-19 (1935). 
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Castioni, 355 the Queen's Bench held that in order to constitute a 
political offense, and thus bar extradition, the act must have occurred 
within the context of a struggle between two parties fighting for con- 
trol of the government of a state. In In re Meunier, 356 the Queen's 
Bench read this rule strictly, excluding anarchists from the "political 
offense" exception since by definition they were directing their acts 
against the general body of citizens — against all governments, as it 
were — rather than against a particular government. By analogy to 
In re Meunier, terrorists should fall outside the "political offense" 
exception. It is true that in recent years British courts, like their 
counterparts in the United States, 357 have relaxed the requirement 
that to constitute a political offense the acts involved must have oc- 
curred during a political uprising, especially when the acts in ques- 
tion were committed by persons fleeing a totalitarian regime. 358 Yet 
there has been no indication in the case law of either Great Britain or 
the United States that ordinary terrorists — say, of the Baader- 
Meinhof type — could claim the benefits of the "political offense" ex- 
ception. 

Three recent cases from Canada, Great Britain, and Greece sup- 
port this construction of the applicability of the "political offense" ex- 
ception to requests for extradition of terrorists. In Re State of Wis- 
consin and Armstrong, 359 the United States sought the extradition 
from Canada of a man charged with bombing four buildings at the 
University of Wisconsin in 1972. The extraditee opposed the applica- 
tion on the theory that the offenses were of a "political character," 
since they were acts of protest against United States involvement in 
the Vietnam War. The extradition judge hearing the application 
noted that, contrary to what had been claimed, no classified research 



355. [1891] 1 Q.B. 149, 156. 

356. [1894] 2 Q.B. 415, 419. 

357. See, e.g., In re Gonzalez, 217 F. Supp. 717 (S.D.N.Y. 1963). 

358. Ex parte Kolczynski, [1955] 1 All E.R. 31, where Poland unsuccessfully sought 
the extradition of seven Polish sailors who had seized a Polish trawler and brought it 
into a British port, is the leading case. According to an authority on British extradition 
law, Kolczynski "marked an extension of the categories of political offenses to limits to 
be determined, apparently, only by broad considerations of humanity. This case can be 
regarded as the high water mark of liberality in the determination of the limits of a 
political offense by British courts." I. Shearer, supra note 336, at 173. 

Other states have adoped the same approach as Great Britain when faced with de- 
mands to extradite persons who have fled totalitarian regimes. Thus, in Re Kavir, 
Bjelanovic & Arsenijevic, 19 Ann. Dig. 371 (Federal Tribunal of Switzerland 1952), 
Switzerland refused to extradite three pilots who had hijacked an airliner from Yugo- 

359. 28D.L.R.3d513(1972). 
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had been taking place on the campus, and held that the bombings, 
which had caused the death of one person, had no political connota- 
tions of the type which would bring the "political offense" exception 
into play. The court of appeals affirmed, holding that the extradition 
judge was 

clearly justified in declining to conclude on the evidence before him 
that the applicant was involved in political activities which led to the 
offences in question .... [Moreover,] there was ample evidence before 
him upon which he could conclude that the applicant [was] not a politi- 
cal fugitive but simply a fugitive from justice in respect of the offences 
in question in their ordinary aspect. 360 

Cheng v. Governor of Pentonville Prison 361 is the second recent 
case of interest. Cheng, a Formosan, was convicted of the attempted 
murder of Chiang Kai-shek's son in New York on 24 April 1970. After 
conviction, he fled to Sweden, which finally acceded to the request 
by the United States for his extradition. While being flown back to 
the United States he became ill. His plane was diverted to London 
and court proceedings over his extradition ensued. Ultimately, the 
House of Lords, looking again at the "political offense" exception, 
concluded that it could be invoked by a fugitive only when his act 
arose out of political opposition to the state requesting his extradition. 
In the words of Lord Hodson: 

[M]embers of political organizations may commit all sorts of infractions 
of the criminal law in the belief that by so doing they will further their 
political ends, but these crimes do not automatically become offences of 
a political character .... Political character in its context, in my opin- 
ion, connotes the notion of opposition to the requesting state. The ap- 
plicant was not taking political action vis-a-vis the American government 
and the American government is not concerned with the relations be- 
tween America and Taiwan in asking for extradition but is concerned 
only with enforcing the criminal law. 362 

Thus Cheng was extradited. 

The most recent case in point was decided by the Supreme Court 
of Greece in October 1976 and involved Rolf Pohle, a member of the 
Baader-Meinhof terrorist group. Pohle, who in 1974 had been tried, 
convicted, and sentenced to six years imprisonment by West Ger- 



360. 32 D.L.R.3d 265 (1973). For a lengthy analysis of this case, see Note, Asylum or 
Accessory: The Non-Surrender of Political Offenders by Canada, 31 U. TORONTO 
Faculty L. Rev. 93 (1973). 

361. [1973] 2 All E.R. 204 (H.L.). 

362. Id. at 207. 
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many, had been freed the following year in exchange for a West Ber- 
lin politician who had been kidnapped by the group. In July 1976, 
after his arrest in Athens, West Germany sought to extradite Pohle to 
serve out his prison term. The court of appeal in Athens, in what has 
been described as a "precedent-setting decision," 363 held that "his 
acts were those of a genuine revolutionary, and that they were not a 
criminal but a political offense." 364 Hence it denied the extradition 
request. The Supreme Court of Greece promptly reversed the court 
of appeal "by adopting a very narrow definition of a political crime, 
taking it to cover only actions aiming directly at overthrowing the 
existing system, not all those prompted by political ideas or mo- 
tives." 365 The similarity between this holding and the Anglo-Amer- 
ican decisions discussed above is striking. 366 

In light of these domestic court decisions, it would appear that 
many states regard terrorism, however politically motivated it is 
claimed to be, as not falling within the "political offense" exception. 
Unfortunately, many states oppose this view, which if more widely 
followed would facilitate extradition and hence the punishment of 
terrorists. 367 

The use of the "political offense" exception thus presents a signific- 
ant barrier to attempts to extradite terrorists. Yet it does not usually 
come into play for the simple reason that most transnational ter- 
rorists, able to escape the jurisdiction in which their attack has been 
made, seek asylum in states having no extradition treaties with poten- 
tial extraditing states. Moreover, in almost all such cases, asylum is 
sought in states where political ideals which correspond to the views 
of the terrorists are accepted, or where at least there is some sym- 
pathy for their cause. 



363. Wash. Post, Oct. 4, 1976, § A, at 24, col. 1. 

364. Id. 

365. The Economist, Oct. 9, 1976, at 65, col. 2. Specifically, "[i]t ruled that two of 
the counts on which the prisoner had been convicted — participation in a gang and 
forgery— were not political." The Times (London), Oct. 2, 1976, at 4, col. 1. 

The Supreme Court of Greece also rejected Pohle's argument that his release from 
prison in 1975 had amounted to a reprieve, holding that West Germany's freeing him 
"under blackmail did not forfeit its claim that he should serve the balance of his prison 
sentence." Id. 

366. See text accompanying notes 355-58 supra. 

367. In addition to certain Middle East countries that make a practice of granting 
safe haven to terrorists, a good many states elsewhere have longstanding expansive 
views of what constitutes a political offense. The attitude of the Latin American states is 
a case in point. See, e.g., Re Campora, 24 I.L.R. 518, 520 (S. Ct. Chile 1957) ("a political 
offence is one involving any attempt against the political organization of the State or the 
political rights of its citizens, that is, an attack upon the constitutional order of the coun- 
try concerned"). 
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The massacre at the Rome airport 368 is the paradigm of the type of 
occurrence under discussion. Once the terrorists reached their place 
of asylum in Kuwait, they virtually were assured of escaping extradi- 
tion. Although Italy, Morocco, West Germany, and the United States 
sought to have the members of the group extradited for trial and 
punishment, Kuwait was under no international legal duty to grant 
their requests for the simple reason that it had no extradition treaties 
with the requesting states. Indeed, Kuwait retorted, for good mea- 
sure, that the act was of a political character. 

Given the present international political climate, it may be wishful 
thinking to argue that Kuwait could be held to have breached an 
international obligation. Yet an argument can be made supporting 
such a view. In fact, several authors have suggested such an approach 
with regard to harboring of fleeing terrorists. Slomanson proposes 
that elements of an international tort be constructed to cover such 
occurrences. 369 Kutner argues that states should be put on construc- 
tive notice that failure to prosecute and punish persons who commit 
international crimes — here he would include acts of terrorism, includ- 
ing hijacking — would involve those states as principals in the crime 
for having aided and abetted. 370 Green asserts that within the context 
of terrorist hijackings, while there may be both criminal and political 
elements to the crime, the criminal elements so outweigh the politi- 
cal that extradition ought to be granted. 371 Bassiouni suggests that 
hijacking and terrorism, however politically connected they may be, 
should be considered delicti jus gentium and thus not subject to va- 
garies of the "political offense" exception. 372 

The above approaches to contemporary international law, at least 



368. See text accompanying note 219 supra. 

369. Slomanson, supra note 7, at 156-57. "A General Assembly resolution should 
recommend that its Members establish the duty to punish or extradite, based upon the 
mere presence of perpetrators of specific international terrorist crimes." Id. at 157. 

370. Kutner, supra note 7, at 340, 348. Kutner states that "[w]hether there exists a 
duty on the part of world nations to prosecute or extradite terrorists for proper disposi- 
tion, depends on the general acceptance by the world community of the various conven- 
tions and agreements setting forth those duties and responsibilities." Id. at 335. 

371. Green, supra note 339, at 215. 

372. Bassiouni, Ideologically Motivated Offenses and the Political Offenses Excep- 
tion in Extradition— A Proposed Juridical Standard for an Unruly Problem, 19 De 
Paul L. Rev. 217, 241 (1969). Cf. Paust, A Survey of Possible Legal Responses to Inter- 
national Terrorism: Prevention, Punishment, and Cooperative Action, 5 Geo. J. Int'l 
& COMP. L. 431, 454 (1975) ("political asylum should not be granted to international ter- 
rorists, since the offense is against mankind and not merely against a particular state or 
geopolitical system"). See generally M. Bassiouni, International Terrorism and 
Political Crimes (1975). 
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according to traditional views, remain essentially de lege ferenda. 373 
Failure to extradite transnational terrorists, while offering an attrac- 
tive basis for claiming that a state responsibility norm has been vio- 
lated, has not yet been recognized as a basis for such an international 
claim absent the existence of a treaty. 374 Arguably, it should be, but 
at present states simply may have to "rely upon the goodwill of the 
requested state" in extraditing terrorists. 375 Similarly, failure to ap- 
prehend and punish transnational terrorists, while also an attractive 
basis for imposing state responsibility obligations, has not been rec- 
ognized as generating international liability in the absence of a treaty 
commitment condemning the particular terrorist act and creating a 
specific duty of prosecution or extradition. 376 

C. Summary and anahjsis 

The review of international law sources contained in this part of the 
article 377 suggests that states are under certain duties with respect to 
the apprehension, prosecution, and punishment of terrorists. Failure 
to comply with these duties may give rise to claims based upon tradi- 
tional state responsibility principles. 

The ease with which the duty may be imposed depends upon 
whether local or nonlocal terrorism is involved. The duty applies 
most clearly to cases arising within the borders of a single country; 
that is, where both the terrorist act and the arrest, trial, and punish- 
ment take place in one state. On the other hand, where the act oc- 



373. Even the advocates of state responsibility for harboring terrorists seem to admit 
that their approaches are essentially de lege ferenda. See notes 369-70 & accompany- 
ing text supra. 

374. Indeed, the United States has been trying for the past five years to establish a 
"basic extradite-or-prosecute obligation" insofar as terrorists are concerned. 67 Dep't 
State Bull. 444 (1972). 

375. Green, supra note 339, at 211. In writing about the Hungarian-Yugoslav dispute 
over the assassination of King Alexander, Kuhn stated: 

It would be futile to attempt to settle responsibility for the assassination of King 
Alexander under any purely legalistic procedure. The real issue is not whether a 
state is obligated to suppress activity subversive of the order of a foreign state, but 
whether it values peace with its neighbors sufficiently to wish to control within its 
jurisdiction acts which endanger good relations and to which it would object if 
committed against itself. 
Kuhn, supra note 147, at 91. 

376. See Paust, supra note 372, at 451-55. But see Bassiouni, Methodological Op- 
tions for International Legal Control of Terrorism, 7 Akron L. Rev. 388, 391 (1974) 
("The duty to prosecute or extradite is well established in international criminal law 
and has its origin in a maxim by Hugo Grotius . . ."). The maxim by Grotius is referred 
to in the text accompanying note 349 supra. See also text accompanying note 379 infra. 

377. See text accompanying notes 215-376 supra. 
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curs in one country and the terrorist flees to another country, the 
existence of the duty, if any, is clouded by the customary interna- 
tional law practice concerning asylum and extradition. The comments 
that follow focus on terrorist acts of the local variety. 

As to the duty to apprehend, state responsibility will not arise sim- 
ply because the terrorist is not apprehended. A state is required only 
to take reasonable measures to investigate the crime and to seek out 
those persons responsible. Where evidence of wilful neglect or lack of 
"due diligence" emerges, however, state responsibility will be found 
to exist. 

The duty to prosecute is not so all-inclusive as to require that those 
persons apprehended necessarily be convicted. Acquittals naturally 
will occur in any independent judicial process. Where a state permits 
an alleged terrorist to remain free or allows him to escape after ar- 
rest, however, responsibility ensues. When a state interferes with the 
prosecution process, such as by influencing witnesses, responsibility 
also arises. The duty essentially is to see that persons who commit 
wrongs against aliens are prosecuted. Where persons on trial are ac- 
quitted, responsibility will not arise unless the state has engaged in 
some form of misconduct. 

Whether or not the punishment given the guilty parties falls below 
international standards is determined by reference to the circum- 
stances of each case. The duty is couched in such terms as to seek to 
ensure that the punishment is adequate. Where punishment is not 
adequate, as in the case where the sentence is given but never 
served or where the sentence is reduced to derisively low levels, 
liability also will be found to exist. 

To say that a duty exists and to pursue an international claim based 
upon state responsibility successfully are two vastly different matters. 
Yet state practice does reveal that damages have been paid for such 
claims. It must be acknowledged in all frankness, however, that 
whether compensation can be obtained in a given case depends 
largely on the attitude of the alleged wrongdoing state. In the past, 
states often recognized their responsibility or, more frequently, 
agreed to establish international tribunals to determine the issue. The 
difficult problem in today's terrorist context is that states to which 
responsibility normally would be assigned will neither admit respon- 
sibility nor enter into agreements establishing international fora to 
resolve the dispute. Many such states tend to be renegades over 
which international law appears to have little influence. For example, 
there is every indication that Libya consistently accepts fleeing 
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terrorists, 378 and, as it usually has no extradition treaty with the state 
seeking their return, little can be done to achieve compensation from 
Libya for persons injured by the terrorists. Libya simply would con- 
tend that it is under no duty to prosecute or extradite, and hence has 
violated no state responsibility norms. Nevertheless, diplomatic pro- 
tests certainly are in order. If made in sufficient number over a 
period of years, such protests may contribute to the development of 
a new — and needed — rule of customary international law requiring 
the prosecution or extradition of transnational terrorists. 379 

IV. Conclusions and Recommendations 
Since the article includes three "summary and analysis" sub- 
sections, 380 it is unnecessary to reiterate here the specific legal con- 
clusions already made therein. Instead, the following seven points set 
out in overview form the general conclusions flowing from the article. 
Interspersed with these general conclusions are various recommenda- 
tions which the United States and likeminded governments may wish 
to consider in developing a common policy to combat transnational 
terrorism of the local and nonlocal variety. 

1. Since the overriding policy of most states is to discourage trans- 
national terrorism, they should utilize all available techniques to pre- 
vent terrorist acts and to punish their perpetrators. A strong stand by 



378. See 'Carlos' Said to Go to Libya In a Deal With Terrorists, N.Y. Times, Jan. 1, 
1976, at 2, col. 1; Libyans Arm and Train World Terrorists, id., July 16, 1976, § A, at 1, 
col. 1. 

379. Recent conventions covering aerial hijacking and internationally protected per- 
sons embody an extradite-or-prosecute duty: a state party, if it does not extradite an 
alleged offender, is obligated to submit his case "without exception whatsoever to its 
competent authorities for the purpose of prosecution." (Hague) Convention for the Sup- 
pression of Unlawful Seizure of Aircraft, Dec. 16, 1970, art. 7, [1971] 22 U.S.T. 1641, 
T.I.A.S. No. 7192, reprinted in 10 Int'l Legal Materials 133 (1971). As of 1 Sep- 
tember 1976, 78 states, not including Algeria, Libya, and Kuwait, were parties to the 
convention. Other conventions adopting the extradite-or-prosecute duty are the 
(Montreal) Convention for the Suppression of Unlawful Acts Against the Safety of Civil 
Aviation, Sept. 23, 1971, art. 7, [1973] 24 U.S.T. 565, T.I.A.S. No. 7570, reprinted in 10 
Int'l Legal Materials 1151 (1971), and the United Nations Convention on the Pre- 
vention and Punishment of Crimes Against Internationally Protected Persons Including 
Diplomatic Agents, G.A. Res. 3166, 28 U.N. GAOR, Supp. (No. 30), art. 7, U.N. Doc. 
A/9030 (1973). Since repeated treaty practice may contribute to the development of a cus- 
tomary international law norm binding upon all states, Starke, Treaties as a 'Source' of 
International Law, 23 Brit. Y.B. Int'l 341 (1946), it can be argued that when a state 
fails to extradite or prosecute a transnational terrorist today it is liable under state re- 
sponsibility principles. 

380. See text accompanying notes 107-18, 212-14, 377-79 supra. 
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such states now may save the lives and property of their nationals and 
of many other persons in later years. Additionally, the present fail- 
ure by the United States and other states to press international claims 
generated by terrorist acts may create unfortunate counterexpecta- 
tions, such as that a certain degree of terrorism will be tolerated if 
not condoned, at least when such acts occur outside their borders. 
As Paust has observed, "[h]uman rights expectations seem to pro- 
hibit all forms of violent terrorism per se." 381 Thus all states should 
avoid even the appearance of a pragmatic accommodation with ter- 
rorism. 

2. An examination of the primary sources (state practice, arbitral 
decisions, and codification attempts) of the law of state responsibility 
for injuries to aliens reveals an ample body of precedents and princi- 
ples to support international claims by states against other states for 
injuries to the lives and property of their nationals occasioned by var- 
ious terrorist acts which the other states have failed to prevent or 
punish. Since states have a moral if not a legal duty to protect their 
nationals, 382 they should bring such claims on their nationals' behalf 
whenever appropriate, not only for the benefit of their nationals but 
for the concerns mentioned in the above point regarding human rights 
expectations as well. 

3. Focusing upon fact patterns which would support an interna- 
tional claim based upon a state's violation of state responsibility 
norms in the terrorism context, one may predicate liability on a scale 
of responsibility beginning with active involvement and descending to 
benign neglect. Although there is considerable overlapping, for con- 
venience the situations may be categorized as follows: 

a. Subsidization and support of terrorists. In this case, there is 
no question but that the state sponsoring the terrorists is liable 
under state responsibility principles. Not only do the tradi- 
tional norms fit this situation like a glove, but it is covered 
specifically by the Declaration on Friendly Relations. 383 Libya 
is a state against which claims of this type easily could be 
brought. 384 



381. Paust, supra note 372, at 445. 

382. See generally Seyersted, Has the Government a Duty to Accord Diplomatic 
Assistance and Protection to its Nationals?, 12 Scandinavian Studies in Law 121 (F. 
Schmidt ed. 1968). For a recent statement of the position of the United States regarding 
its duty to protect nationals, see [1973] Digest of U.S. Practice in International 
Law ch. 9, § 1, at 333 (A. Rovine ed. 1974). 

383. See notes 194-96 & accompanying text supra. 

384. Editorial, The Master of the Assassins, The Times (London), Mar. 23, 1976, at 
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b. Complicity with terrorists. In this case, too, there is no ques- 
tion but that the state involved is responsible. Complicity may 
be predicated upon a state's behavior before or after the actual 
terrorist act. A classic example of complicity, after and perhaps 
also before the terrorist act, was furnished by President Amin 
of Uganda at the time of the Entebbe hijacking. 385 

c. Encouraging, counseling, and creating opportunity for ter- 
rorists. Unlike the above two cases, state involvement here 
is not direct. Hence, although the state concerned cannot be 
presumed to be liable, liability may be found upon proof- of a 
causal nexus. Israel for instance has argued that state respon- 
sibility principles render several Arab states liable to it on this 
theory. 386 

d. Permitting acts by terrorists. This case is probably the most 
common. It differs from its three predecessors in that liability 
is grounded not upon the state's active or passive participation 
in the terrorist venture, but upon its failure to use "due dilig- 
ence" to prevent its occurrence. Thus a causal nexus again 
must be found to establish liability. Arguably, West Germany 
could have been held responsible on this basis for its failure to 
prevent the Munich tragedy. 387 

e. Failure to apprehend, punish, or extradite terrorists. In the 
case of local transnational terrorism, failure to use "due dili- 
gence" to apprehend, prosecute, and punish terrorists clearly 
will support claims based upon state responsibility norms. 
Thus the derisory sentences given by Sudan to the eight ter- 
rorists convicted of murdering the United States Ambassador 
and Deputy Chief of Mission — to say nothing of the terrorists' 
prompt release to the PLO — surely make out a strong prima 
facie case. 388 Where nonlocal transnational terrorism is in- 
volved, the doctrines of asylum and extradition make such 
claims more difficult to establish. Nevertheless, the emerging 
international consensus against terrorism 389 may warrant pur- 
suing these claims in the future. 



15, col. 1; Libyans Arm and Train World Terrorists, N.Y. Times, July 16, 1976, § A, at 1, 
col. 1. 

385. See The Times (London), July 6, 1976, at 1, col. 1. But see No Collusion With 
Entebbe Hijackers, Ugandans Say, The Times (London), Nov. 17, 1976, at 9, col. 1. 

386. See notes 120-21 & accompanying text supra. 

387. See note 112 & accompanying text supra. 

388. See text accompanying notes 221-22 supra. 

389. See note 379 & accompanying text supra. • 
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4. In assessing potential claims under the above five fact patterns, 
care must be taken to marshal the facts upon which the application of 
broad, general principles (such as "due diligence") turn. Also, possi- 
ble defenses must be reviewed. Is a state to be held liable, for in- 
stance, when it is politically or militarily impotent and hence without 
the capacity to crack down on terrorists operating within its borders? 
Similarly, is responsibility to be imposed when a state, acting under 
duress and intent on saving the lives of hostages, fails to apprehend 
or punish admitted terrorists? These and other factors, on which 
there often is little direct state responsibility precedent, should be 
taken into account before a decision to press a claim is made. 

5. When formulating legal arguments to support potential claims, 
it should be remembered that certain trade-offs are involved. For 
instance, were it to press uniformly for a strict standard of accounta- 
bility, the United States would be championing a rule which, given 
its open society, it would find more difficult to comply with than 
would a nondemocratic state. In short, the higher the standard, the 
more a democratic state is exposed to liability unless it takes repres- 
sive measures to prevent and punish terrorist acts. Some measures, 
which other states might adopt with ease, would be unconstitutional. 
Other measures might necessitate such invasions of privacy as to be 
politically and socially unpalatable. Absent the taking of such mea- 
sures, however, democratic states must be prepared to pay the 
price — literally — by responding in damages to claims by other, often 
nondemocratic states. On balance the cost is relatively cheap in terms 
of the democracies' interest in reducing terrorism, and certainly it is 
far preferable to maintain a high standard of accountability, even at a 
price, than to opt for a lower one. Nevertheless, it is a price that may 
have to be paid, and hence should be kept in mind. 

6. The above problem is part of a larger one flowing from the prin- 
ciple of reciprocity. Under this "mirror image" principle, the state 
responsibility norms projected in the terrorism context by the United 
States and likeminded governments naturally will be reflected back in 
potential claims by other states. Indeed, probably one of the least 
anticipated conclusions emerging from this article is the extent of po- 
tential claims against the United States. The Soviet Union, for exam- 
ple, already has protested shootings directed at Soviet property in the 
United States, harassment of Soviet officials and their families, and 
various anti-Soviet demonstrations in New York, going so far as to 
assert that there exists a de facto connivance ("popustitelsvo") be- 
tween the United States authorities and the perpetrators of the ter- 
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rorist acts. 390 In June 1976, after a second bomb explosion at the 
Yugoslav Embassy in Washington, D.C., Yugoslavia, long a target of 
terrorist activities in the United States, charged that United States 
"authorities, including the Federal Bureau of Investigation and local 
police forces, tacitly encourage terrorism against Yugoslav dip- 
lomats." 391 Recently, Cuba first threatened to cancel the United States- 
Cuban antihijacking agreement unless the United States prevented 
further bomb attacks against Cuba's United Nations mission in New 
York, 392 and subsequently renounced the agreement altogether after 
charging the United States with "complicity" in the October 1976 
crash of a Cuban airliner that took seventy-three lives. 393 Friendly 
relations with Great Britain and Ireland undoubtedly prevent the 
bringing of any claim, but the activities of various prominent New 
York City politicians in support of the Provisional Irish Republican 
Army certainly seem to make out a prima facie case of state re- 
sponsibility. 394 Once again, on balance, having to respond in the above 



390. The Soviet notes making such assertions were made available to the authors by 
Professor Gordon B. Baldwin, who during 1975-1976 served as Counselor in the Office 
of the Legal Adviser of the Department of State. See generally N.Y. Times, Mar. 13, 
1976, at 27, col. 8; id., Apr. 3, 1976, at 10, col. 3; id., Apr. 7, 1976, at 7, col. 1. That the 
United States is concerned with this matter is shown by the fact that the head of the 
Jewish Defense League for the Washington, D.C., area was convicted recendy of con- 
spiring to shoot out the windows in the apartments of two Soviet embassy officials. Id., 
Nov. 26, 1976, § B, at 13, col. 5. 

That the Soviet experience is part of a more general problem is clear from the fact 
that on 5 March 1976 the United Nations Committee on Relations with the Host Coun- 
try "strongly condemned the terrorist and other unlawful acts perpetrated against the 
missions of India, Iraq, Laos, Mongolia and the USSR and their personnel, as well as 
those committed against any other missions, as being fundamentally incompatible with 
the status of missions and their personnel under international law." U.N. Monthly 
Chronicle, Apr., 1976, at 45, col. 4. 

391. N.Y. Times, June 21, 1976, at 6, col. 1. Following the hijacking of a United 
States airliner by Croatians in September 1976, Yugoslavia went so far as to assert that 
"the United States tolerates anti-Yugoslav terrorist activities." Id., Sept. 13, 1976, at 18, 
col. 5. 

392. The Times (London), June 8, 1976, at 7, col. 1. 

393. N.Y. Times, Oct. 16, 1976, at 1, col. 2. For subsequent developments in this 
case, see id., Oct. 20, 1976, at 74, col. 1; id., Oct 21, 1976, at 6, col. 1; id., Oct. 22, § A, 
at 4, col. 3; id., Oct. 26, 1976, at 4, col. 3; id., Oct. 28, 1976, at 4, col. 4; id., Nov. 1, 
1976, at 9, col. 1; id., Nov. 3, 1976, at 43, col. 4; id., Nov. 4, 1976, at 29, col. 6; id., Nov. 
13, 1976, at 5, col. 1. On the extent to which the terrorist acts of anti-Castro Cuban 
exiles have been tolerated, if not encouraged, by some Latin American states, see id., 
Nov. 15, 1976, at 10, col. 1. 

394. Lewis, Shadow of the Gunmen, id., July 22, 1976, at 31, col. 1. That the United 
States has moved of late to prevent the furnishing of direct military support may be seen 
from the following cases involving prosecutions for IRA-gunrunning: United States v. 
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cases — even upon occasion in damages — is a cheap price to pay in 
terms of the interest of the United States and likeminded governments 
in developing norms that condemn terrorism. Nevertheless, it is a cost 
to be kept in mind. 

7. Assuming that a state decides to bring a claim in an appropriate 
case, what are the obstacles likely to be met? Initially, and not unex- 
pectedly, the other state undoubtedly will not acknowledge responsi- 
bility. Nor, most likely, will it agree to international arbitration. A 
formal proceeding might be instituted in the International Court of 
Justice, which would call attention to the claim but undoubtedly 
would fail for want of jurisdiction, or the matter might be raised be- 
fore the Security Council or some other organ of the United Nations, 
probably to no avail. There are, therefore, a multiplicity of channels 
to which resort may be had, and while the immediate outcome may 
be unsatisfactory — in the sense that in the vast majority of claims no 
recovery will be forthcoming — the international "consciousness rais- 
ing" aspects of the exercise will have been achieved. Also, in the 
occasional instance, if past experience is any indication, compensation 
may be obtained, although perhaps on an ex gratia basis. In short, 
the obstacles facing a claim are steep but not insurmountable, and 
the avenue of diplomatic protest — short of bringing a formal claim — is 
always open and frequently worth taking. 

The above seven points demonstrate that there are a good many 
instances where the United States and likeminded states, invoking 
principles of state responsibility, could bring claims successfully today 
for injuries to the lives and property of their nationals occasioned by 
terrorist 'activities. By bringing such claims, these states might 
achieve some redress for their aggrieved individuals or corpo- 
rations. 395 Even more important, they would be registering a strong 
belief that terrorist acts not only are immoral, but that they violate 
the traditional norms of international law as well. 



O'Looney, 544 F.2d 385 (9th Cir. 1976); United States v. Grady, 544 F.2d 598 (2d Cir. 
1976); United States v. Byrne, 422 F. Supp. 147 (E.D. Pa. 1976). 

395. The claims of individuals and corporations that most commonly come to mind 
involve death or personal injury claims based upon terrorist attacks and property claims 
based upon the payment of ransom to obtain the release of corporate officials kidnapped 
by terrorists. That a far wider range of claims is involved may be seen from recent 
litigation in the United States between injured passengers, air carriers, and insurance 
companies over who should bear the losses occasioned during hijacking incidents and 
other terrorist attacks on international civil aviation. See, e.g., Day v. TWA, 393 F. Supp. 
217 (S.D.N.Y.), aff'd, 528 F.2d 31 (2d Cir. 1975), cert, denied, 97 S. Ct. 246 (1976). 
Ideally, state responsibility principles might be brought into play to obtain some com- 
pensation from various foreign states and thus achieve a more equitable distribution of 
loss. 
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The time to develop and assert state responsibility arguments in 
the terrorism context is overdue. It is particularly appropriate to 
commence such efforts now because attempts to create new interna- 
tional norms and machinery to cope with the problem, while not en- 
tirely stalled, certainly are not moving ahead rapidly. 396 By the pro- 
cess of claim and counterclaim; a geometric body of contemporary 
precedent covering state responsibility for terrorist acts could be built 
up over the next few years, while at the same time keeping the issue 
of the need for new legal rules and restraints alive. As mentioned in 
points 5 and 6 above, the costs of this approach are minimal in rela- 
tion to its potential benefits. For all these reasons, the United States 
and likeminded governments would be well advised to select a few 
strong test cases supported by the major state responsibility princi- 
ples considered in this article and press them vigorously and imagina- 
tively in the years ahead. 



396. The United Nations General Assembly recently established a 35-member com- 
mittee to draft an international convention prohibiting the taking of hostages. N.Y. 
Times, Dec. 16, 1976, at 3, col. 3. The committee is to begin work in August 1977 and 
complete a draft text in time for submission to the next session of the General Assembly 
in September. Id., Dec. 10, 1976, § A, at 11, col. 1. What kind of convention will emerge 
from the committee and what its reception will be in the General Assembly are matters 
of speculation. One supporter of the convention has predicted that the undertaking will 
be " 'as tricky as moving through a minefield.' " Id. This figure of speech seems particu- 
larly appropriate. 



